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MINISTRY OF LAWAND JUSTICE
(Legislative Department)
New Delhi, the 25th December, 2023/Pausha 4, 1945(Saka)

ThefollowingActofParliamentreceivedtheassentofthePresid
entonthe 25th December, 2023 and is hereby published for
general information:—

THE BHARATIYASAKSHYAADHINIYAM, 2023
No. 470F 2023

[25th December, 2023.]

An Actto consolidateand to provide for generalrules and
principlesofevidence
for fair trial.

BE it enacted by Parliament in the Seventy-fourth Year of the Republic of India
as

follows:—
PART I
CHAPTERI
PRELIMINARY
1. (/) ThisAct maybe called the Bharatiya Sakshya Adhiniyam, 2023. Shorttitle,
(2) It applies toall judicial proceedings in or before anyCourt, includingCourts- gﬂﬁiﬁi

martial, but not toaffidavits presented to anyCourt or officer, nor to proceedings before an
2

(3)It shall come into force on such date as the Central
Government may, by notification in the Official Gazette,
appoint.

2/65



BHARATIYA SAKSHYA ADHINIYAM, 2023

Definitions. 2. (1) In this Adhiniyam, unless the context otherwise requires,—

(a)"Court"includesallJudgesandMagistrates,an
dallpersons,except arbitrators, legally authorised to
take evidence;

(b) "conclusive proof"' means when one fact is
declared by this Adhiniyam to be conclusive proof
of another, the Court shall, on proof of the one fact,
regard the other as proved, and shall not allow
evidence to be given for the purpose of disproving it;

(¢) "disproved" in relation to a fact, means
when, after considering the matters before it, the
Court either believes that it does not exist, or
considers its non-existence so probable that a
prudent man ought, under the circumstances of the
particular case, to act upon the supposition that it
does not exist;

(d) "document" means any matter expressed or
described or otherwise recorded upon any substance
by means of letters, figures or marks or any other
means or by more than one of those means, intended
to be used, or which may be used, for the purpose of
recording that matter and includes electronic and
digital records.

Hllustrations.
(7)A writing is a document.
(if) Words printed, lithographed or photographed are documents.
(#ii) A map or plan is a document.
(iv) An inscription on a metal plate or stone is a document.

(v) Acaricature is a document.

(vi)An electronic record on emails, server logs,
documents on computers, laptop
orsmartphone,messages,websites,locationalevidence
andvoicemailmessages stored on digital devices are
documents;

(e) "evidence" means and includes—

(9)allstatementsincludingstatementsgiven
electronicallywhichthe Court permits or
requires to be made before it by witnesses in
relation to matters of fact under inquiry and
such statements are called oral evidence;

(i7) all documents including electronic or
digital records produced for the inspection of
the Court and such documents are called
documentary evidence;

(f) "fact" means and includes—
(7)anything,stateofthings,orrelationofthin

gs,capableofbeing perceivedbythesenses;

(if) any mental condition of which any person is conscious.

Illustrations.
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(7)) That there are certain objects arranged in a
certain order in a certain place, is a fact.

(if) That a person heard or saw something, is a fact.

(iif) That a person said certain words, is a fact.
Sec. 1]

(iv) That a person holds a certain opinion, has a certain intention, acts in good
faith, or fraudulently, or uses a particular word in a particular sense, or is or was
ata

specified time conscious of a particular sensation, is a fact;

(g) "facts in issue" means and includes any
fact from which, either by itself or in connection
with other facts, the existence, non-existence, nature
or extent of any right, liability or disability, asserted
or denied in any suit or proceeding, necessarily
follows.

Explanation.—Whenever,undertheprovisionsofthelawforthetimebeing
in force relating to civil procedure, any Court records an issue of fact, the fact to
be

asserted or denied in the answer to such issue is a fact in issue.

Illustrations.

A is accused of the murder ofB. At his trial, the following facts may be in issue:—
(/) That A caused B's death.
(if)That A intended to cause B's death.
(iif)That A had received grave and sudden provocation from B.

(iv)ThatA, at the time of doing the act which
caused B's death, was, by reason of unsoundness of
mind, incapable of knowing its nature;

(h) "may presume".—Whenever it is provided
by thisAdhiniyam that the Court may presume a fact,
it may either regard such fact as proved, unless and
until it is disproved or may call for proof of it;

(7) "not proved".—A fact is said to be not
proved when it is neither proved nor disproved;

(j) "proved".—A fact is said to be proved
when, after considering the matters before it, the
Court either believes it to exist, or considers its
existence so probable that a prudent man ought,
under the circumstances of the particular case, to act
upon thesuppositionthatitexists;

(k) "relevant".—A fact is said to be relevant to
another when it is connected
withtheotherinanyofthewaysreferredtointheprovision
softhis Adhiniyam relating to the relevancy of facts;

()"shallpresume".—
WheneveritisdirectedbythisAdhiniyamthatthe Court
shall presume a fact, it shall regard such fact as
proved, unless and until it is disproved.
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(2) Words and expressions used herein and not defined but defined in the
Information ~ Technology  Act, 2000,theBharatiya  NagarikSuraksha  Sanbhita,
2023andtheBharatiya Nyaya Sanhita, 2023 shall have the same meanings as assigned to
them in the said Act and Sanhitas.

PART II
CHAPTER II

RELEVANCY OF FACTS

3.Evidence may be given in any suit or proceeding of the existence or non-
existence of every fact in issue and of such other facts as are hereinafter declared to be
relevant, and ofnoothers.

Explanation.—Thissectionshallnotenableanypersontogiveevidenceofafact
whichheisdisentitledtoprovebyanyprovisionofthelawforthet
imebeinginforce relating to civil procedure.
4

Illustrations.

() A
istriedforthemurderofBbybeatinghimwithaclubwiththeinten
tionof causinghisdeath.

At A's trial the following facts are in issue:—

A's beating B with the club;

A'scausingB'sdeathbysuchbeating;

A's intention to cause B's death.

Relevancyof
factsforming
partofsame
transaction.

(b) A suitor does not bring with him, and have in readiness for
production at the first
hearing of the case, a bond on which he relies. This section does not
enable him to produce
the bond or prove its contents at a subsequent stage of the proceedings,
otherwise than in
accordance with the conditions prescribed by the Code of Civil
Procedure, 1908.

Closely connected facts

4.Factswhich,thoughnotinissue,aresoconnectedwithafactinissueora relevant fact as
to form part of the same transaction, are relevant, whether they occurred at the same time
and place or at different times and places.

Illustrations.

(a) A is accused of the murder of B by beating him.
Whatever was said or done by A or B or the bystanders at
the beating, or so shortly before or after it as to form part
of the transaction, is a relevant fact.
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() A is accused of waging war against the
Government of India by taking part in an armed
insurrection in which property is destroyed, troops are
attacked and jails are broken open. The occurrence of
these facts is relevant, as
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forming part of the general transaction, though A
may not have been present at all of them.

(¢) A sues B for a libel contained in a letter forming
part of a correspondence. Letters between the parties
relating to the subject out of which the libel arose, and
forming part of the correspondence in which it is
contained, are relevant facts, though they do not contain
the libel itself.

(d) The question is, whether certain goods ordered
from B were delivered to A. The
goodsweredeliveredtoseveralintermediatepersonssuccessiv
ely.Eachdeliveryisa relevant fact.

Factswhichare 5.Facts which are the occasion, cause or effect, immediate or otherwise, of relevant
occasion,cause  facts or facts in issue, or which constitute the state of things under which they happened,

or effect of . . . .
factsinissueor  OF which afforded an opportunity for their occurrence or transaction, are relevant.

relevantfacts.

Illustrations.

(a)The question is, whether A robbed B. The facts
that, shortly before the robbery, B went to a fair with
money in his possession, and that he showed it, or
mentioned the fact that he had it, to third persons, are
relevant.

(b)Thequestionis,whether A
murderedB.Marksontheground,producedbya struggle at or
near the place where the murder was committed, are
relevant facts.

(c)The question is, whetherApoisoned B. The state
of B's health before the symptoms
ascribedtopoison,andhabitsofB,knownto
A,whichaffordedanopportunityforthe administration of
poison, are relevant facts.

Motive, 6. (1) Any fact is relevant which shows or constitutes a motive or preparation for

preparation any fact in issue or relevant fact.
andprevious

- 00 € .0 0 v oS v "o

- 0 £ B o o0

Sec. 1]

(2) The conduct of any party, or of any agent to any
party, to any suit or proceeding, in reference to such suit or
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proceeding, or in reference to any fact in issue therein or
relevant
thereto,andtheconductofanyperson,anoffenceagainstwhomi
sthesubjectofany proceeding, is relevant, if such conduct
influences or is influenced by any fact in issue or relevant
fact, and whether it was previous or subsequent thereto.

Explanationl —
Theword"conduct"inthissectiondoesnotincludestatements,
unlessthosestatementsaccompanyandexplainactsotherthans
tatements;butthis
explanationisnottoaffecttherelevancyofstatementsunderany
othersectionofthis Adhiniyam.

Explanation 2.—When the conduct of any person is
relevant, any statement made to him or in his presence and
hearing, which affects such conduct, is relevant.

Illustrations.

(a)Ais tried for the murder of B. The facts
thatAmurdered C, that B knew thatAhad murdered C, and
that B had tried to extort money fromAby threatening to
make his knowledge public, are relevant.

(b)A
suesBuponabondforthepaymentofmoney.Bdeniesthemakin
gofthe bond. The fact that, at the time when the bond was
alleged to be made, B required money for a particular
purpose, is relevant.

(c)A is tried for the murder of B by poison. The fact
that, before the death of B, A procured poison similar to
that which was administered to B, is relevant.

(d)The question is, whether a certain document is the
will of A. The facts that, not long before, the date of the
alleged will,Amade inquiry into matters to which the
provisions of the alleged will relate; that he consulted
advocates in reference to making the will, and that he
caused drafts of other wills to be prepared, of which he did
not approve, are relevant.

(e)A is accused of a crime. The facts that, either
before, or at the time of, or after the allegedcrime, A
providedevidencewhichwouldtendtogivetothefactsofthecas
ean appearance favourable to himself, or that he destroyed
or concealed evidence, or prevented
thepresenceorprocuredtheabsenceofpersonswhomighthave
beenwitnesses,or suborned persons to give false evidence
respecting it, are relevant.

(HThe question is, whetherArobbed B. The facts
that, after B was robbed, C said in A'spresence—
"thepolicearecomingtolookforthepersonwhorobbedB",andt
hat immediately afterwardsAran away, are relevant.

(¢)The question is, whether A owes B ten thousand
rupees. The facts that A asked C to lend him money, and
that D said to C in A's presence and hearing—"I advise
you not to trust A, for he owes B ten thousand rupees",
and that A went away without making any answer, are
relevant facts.
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(h)The question is, whether A committed a crime.
The fact that A absconded, after receiving a letter, warning
A that inquiry was being made for the criminal, and the
contents of the letter, are relevant.

()A is accused of a crime. The facts that, after the
commission of the alleged crime, A absconded, or was in
possession of property or the proceeds of property
acquired by the crime, or attempted to conceal things
which were or might have been used in committing it, are
relevant.

()The question is, whetherAwas raped. The fact
that, shortly after the alleged rape, A made a complaint
relating to the crime, the circumstances under which, and
the terms in which, the complaint was made, are relevant.
The fact that, without making a complaint, A said that A
had been raped is not relevant as conduct under this
section, though it may be relevant as a dying declaration
under clause (a) of section 26, or as corroborative
evidence under section 160.

6

(k)Thequestionis,whetherAwasrobbed. Thefactthat,so
onafterthealleged robbery,Amade a complaint relating to
the offence, the circumstances under which, and the
termsinwhich,thecomplaintwasmade,arerelevant.

Thefactthat A saidhehadbeen
robbed,withoutmakinganycomplaint,isnotrelevant,ascondu
ctunderthissection,

thoughitmayberelevantasadyingdeclarationunderclause(a)o
fsection26,0ras corroborative evidence under section 160.

7.Facts necessary to explain or introduce a fact in issue or relevant fact, or which
supportorrebutaninferencesuggestedbyafactinissueorarelevantfact,orwhich establish the
identity of anything, or person whose identity, is relevant, or fix the time or place at
which any fact in issue or relevant fact happened, or which show the relation of parties by
whom any such fact was transacted, are relevant in so far as they are necessary
forthatpurpose.

Illustrations.

(a)Thequestionis,whetheragivendocumentisthewillof
A.ThestateofA's property and of his family at the date of
the alleged will may be relevant facts.

(b) A sues B for a libel imputing disgraceful conduct
to A; B affirms that the matter alleged to be libellous is
true. The position and relations of the parties at the time
when the libel was published may be relevant facts as
introductory to the facts in issue. The particulars of a
dispute betweenAand B about a matter unconnected with
the alleged libel are irrelevant, though the fact that there
was a dispute may be relevant if it affected the relations
between A and B.

(c) A is accused of a crime. The fact that, soon after
the commission of the crime, A
abscondedfromhishouse,isrelevantundersection6,asconduct
subsequenttoand affected by facts in issue. The fact that, at
the time when he left home, A had sudden and urgent
business at the place to which he went, is relevant, as
tending to explain the fact that he left home suddenly. The
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details of the business on which he left are not relevant,
except
insofarastheyarenecessarytoshowthatthebusinesswassudde
nandurgent.

(d) A sues B for inducing C to break a contract of
service made by him with A. C, on leaving A's service,
says to A—"I] am leaving you because B has made me a
better offer". This statement is a relevant fact as
explanatory of C's conduct, which is relevant as a fact in
issue.

(e) A, accused of theft, is seen to give the stolen
property to B, who is seen to give it to A's wife. B says as
he delivers it—"A says you are to hide this". B's statement
is relevant as explanatory of a fact which is part of the
transaction.

(HAis tried for a riot and is proved to have marched
at the head of a mob. The cries of the mob are relevant as
explanatory of the nature of the transaction.

8.Wherethereisreasonablegroundtobelievethattwoormorepersonshave
conspiredtogethertocommitanoffenceoranactionablewrong,anythingsaid,doneor
by any one of such persons in reference to their common intention, after the time when
such intention was first entertained by any one of them, is a relevant fact as against
eachofthepersonsbelievedtobesoconspiring,aswellforthepurposeofprovingthe

existence of the conspiracy as for the purpose of showing
that any such person was a party to it.

Illustration.

Reasonable ground exists for believing thatAhas
joined in a conspiracy to wage war againsttheState.

The facts that B procured arms in Europe for the
purpose of the conspiracy, C collected money in Kolkata
for a like object, D persuaded persons to join the
conspiracy in Mumbai, E published writings advocating
the object in view atAgra, and F transmitted from Delhi to

Sec. 1]

G at Singapore the money which C had collected at
Kolkata, and the contents of a letter
writtenbyHgivinganaccountoftheconspiracy,areeachreleva
nt,bothtoprovethe existence of the conspiracy, and to
prove A's complicity in it, although he may have been
ignorant of all of them, and although the persons by whom
they were done were strangers to him, and although they
may have taken place before he joined the conspiracy or
after he left it.

9.Facts not otherwise relevant are relevant—

(1) if they are inconsistent with any fact in issue or relevant fact;
(2) if by themselves or in connection with other facts they make the existence

or non-existence of any fact in issue or relevant fact highly probable or improbable.

Hllustrations.

(a) The question is, whether A committed a
crime at Chennai on a certain day. The fact that, on
that day, A was at Ladakh is relevant. The fact that,
near the time whenthecrimewascommitted, A
wasatadistancefromtheplacewhereitwas committed,

10/65
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which would render it highly improbable, though not
impossible, that he committed it, is relevant.

(b) The question is, whether A committed a
crime. The circumstances are such that the crime
must have been committed either by A, B, C or D.
Every fact which shows that the crime could have
been committed by no one else, and that it was not
committed by either B, C or D, is relevant.

10.In suits in which damages are claimed, any fact which will enable the Court to
determine the amount of damages which ought to be awarded, is relevant.

11.Where the question is as to the existence of any right or custom, the following
facts are relevant—

(a)anytransactionbywhichtherightorcustominquestionwascreated,
claimed, modified, recognised, asserted or denied, or

which was inconsistent with its existence;

(b)particular instances in which the right or
custom was claimed, recognised or exercised, or in
which its exercise was disputed, asserted or departed
from.

Hllustration.

The question is, whether A has a right to a fishery. A
deed conferring the fishery on A's ancestors, a mortgage of
the fishery by A's father, a subsequent grant of the fishery
by A's father, irreconcilable with the mortgage, particular
instances in whichA's father exercised the right, or in
which the exercise of the right was stopped by A's
neighbours, are relevant facts.

12.Facts showing the existence of any state of mind, such as intention, knowledge,
goodfaith,negligence,rashness,ill-willorgoodwilltowardsanyparticularperson,or ~ showing
the existence of any state of body or bodily feeling, are relevant, when the existence of
any such state of mind or body or bodily feeling is in issue or relevant.

11/65

Factstendin;
toenableCot
to determ
amount

- 0 < 0 = o =

UJOOQQBQ’CL’*O"’?

Factsrelevar
whenrightor
customisin
question.

Factsshowit
existenceof
stateofmind
orofbodyor
bodilyfeelin



BHARATIYA SAKSHYA ADHINIYAM, 2023

Explanation 1—A fact relevant as showing the
existence of a  relevant state of  mind
mustshowthatthestateofmindexists,notgenerally,butinrefere
ncetotheparticular matter in question.

Explanation2 —
Butwhere,uponthetrialofapersonaccusedofanoffence,the
previous commission by the accused of an offence is
relevant within the meaning of this section, the previous
conviction of such person shall also be a relevant fact.

8

Illustrations.

(a)Ais accused of receiving stolen goods knowing
them to be stolen. It is proved that he was in possession of
a particular stolen article. The fact that, at the same time,
he was in possession of many other stolen articles is
relevant, as tending to show that he knew each and all of
the articles of which he was in possession to be stolen.

(b) A is accused of fraudulently delivering to another
person a counterfeit currency which, at the time when he
delivered it, he knew to be counterfeit. The fact that, at the
time ofitsdelivery,A
waspossessedofanumberofotherpiecesofcounterfeitcurrenc
yis relevant. The fact that A had been previously convicted
of delivering to another person as genuine a counterfeit
currency knowing it to be counterfeit is relevant.

(c)Asues B for damage done by a dog of B's, which
B knew to be ferocious. The fact that the dog had
previously bitten X, Y and Z, and that they had made
complaints to B, are relevant.

(d) The question is, whetherA, the acceptor of a bill
of exchange, knew that the name
ofthepayeewasfictitious. Thefactthat A
hadacceptedotherbillsdrawninthesame manner before they
could have been transmitted to him by the payee if the
payee had been a real person, is relevant, as showing that
A knew that the payee was a fictitious person.

(e) A
isaccusedofdefamingBbypublishinganimputationintendedt
oharmthe reputation of B. The fact of previous
publications byArespecting B, showing ill-will on the
partofA
towardsBisrelevant,asprovingA'sintentiontoharmB'sreputat
ionbythe particular publication in question. The facts that
there was no previous quarrel between A and B, and
thatArepeated the matter complained of as he heard it, are
relevant, as showing that A did not intend to harm the
reputation of B.

() A is sued by B for fraudulently representing to B
that C was solvent, whereby B, being induced to trust C,
who was insolvent, suffered loss. The fact that, at the time
when
ArepresentedCtobesolvent,Cwassupposedtobesolventbyhis
neighboursandby persons dealing with him, is relevant, as
showing that A made the representation in good faith.
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(2) A is sued by B for the price of work done by B,
upon a house of which A is owner, by the order of C, a
contractor. A's defence is that B's contract was with C. The
fact that A paid C for the work in question is relevant, as
proving thatAdid, in good faith, make over to C the
management of the work in question, so that C was in a
position to contract with B on C's own account, and not as
agent for A.

(h) A is accused of the dishonest misappropriation of
property which he had found, and the question is whether,
when he appropriated it, he believed in good faith that the
real owner could not be found. The fact that public notice
of the loss of the property had been given in the place
where A was, is relevant, as showing that A did not in
good faith believe that the real owner of the property could
not be found. The fact that A knew, or had reason to
believe, that the notice was given fraudulently by C, who
had heard of the loss of the property and wished to set up a
false claim to it, is relevant, as showing that the fact that A
knew of the notice did not disprove A's good faith.

(A is charged with shooting at B with intent to kill
him. In order to show A's intent, the fact of A's having
previously shot at B may be proved.

() A is charged with sending threatening letters to B.
Threatening letters previously sent by A to B may be
proved, as showing the intention of the letters.

(k)Thequestionis,whetherAhasbeenguiltyofcrueltyto
wardsB,hiswife. Expressions of their feeling towards each
other shortly before or after the alleged cruelty are relevant
facts.

(1) The question is, whether A's death was caused by
poison. Statements made by A during his illness as to his
symptoms are relevant facts.

Sec. 1]

(m) The question is, what was the state ofA's health
at the time when an assurance on his life was effected.
Statements made byAas to the state of his health at or near
the time in question are relevant facts.

(n) A sues B for negligence in providing him with a
car for hire not reasonably fit for use, wherebyAwas
injured. The fact that B's attention was drawn on other
occasions to the defect of that particular car is relevant.
The fact that B was habitually negligent about the cars
which he let to hire is irrelevant.

(o)Ais tried for the murder of B by intentionally
shooting him dead.The fact thatAon other occasions shot
at B is relevant as showing his intention to shoot B. The
fact that A was in the habit of shooting at people with
intent to murder them is irrelevant.

(p) A is tried for a crime. The fact that he said
something indicating an intention to commit that particular
crime is relevant. The fact that he said something
indicating a general disposition to commit crimes of that
class is irrelevant.
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13.When there is a question whether an act was accidental or intentional, or done Factsbearin
with a particular knowledge or intention, the fact that such act formed part of a series of ~onquestion

similar occurrences, in each of which the person doing the act was concerned, is relevant. Whethe.rza
‘wasacciden

orintentional.
[llustrations.
(a) A is accused of burning down his house in order

to obtain money for which it is insured. The facts that A
lived in several houses successively each of which he

insured, in
eachofwhichafireoccurred,andaftereachofwhichfires A
receivedpaymentfroma

differentinsurancecompany,arerelevant,astendingtoshowth
atthefireswerenot accidental.

(b)Ais employed to receive money from the debtors
of B. It isA's duty to make entries
inabookshowingtheamountsreceivedbyhim.Hemakesanentr
yshowingthatona particular occasion he received less than
he really did receive. The question is, whether this false
entry was accidental or intentional. The facts that other
entries made by A in the same book are false, and that the
false entry is in each case in favour of A, are relevant.

(c) A is accused of fraudulently delivering to B a
counterfeit currency. The question is, whether the delivery
of the currency was accidental. The facts that, soon before
or soon afterthedeliverytoB, A
deliveredcounterfeitcurrencytoC,DandEarerelevant,as
showing that the delivery to B was not accidental.

14.When there is a question whether a particular act was done, the existence of any  Existenceof

course of business, according to which it naturally would have been done, is a relevant courseof
Fant businesswh

relevant.

Illustrations.

(a) The question is, whether a particular letter was
dispatched. The facts that it was the ordinary course of
business for all letters put in a certain place to be carried to
the post, and that particular letter was put in that place are
relevant.

(D) The question is, whether a particular letter
reached A. The facts that it was posted in due course, and
was not returned through the Return Letter Office, are
relevant.

Admissions

15.An admission is a statement, oral or documentary or
contained in electronic form, Admission which suggests any inference
as to any fact in issue or relevant fact, and which is made by defined.
any of the persons, and under the circumstances, hereinafter mentioned.

16.(/)Statementsmadebyapartytotheproceeding,orbyanagenttoanysuch party, whom Admissiont
the Court regards, under the circumstances of the case, as expressly or impliedly Partyto

. . .. di
authorised by him to make them, are admissions. Eir::geemmg(

10

(2) Statements made by—

(7) parties to suits suing or sued in a
representative character, are not admissions, unless
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they were made while the party making them held
that character; or

(if) (a) persons who have any proprietary or
pecuniary interest in the subject matter of the
proceeding, and who make the statement in their
character of persons so interested;or

(b) persons from whom the parties to the suit
have derived their interest in the subject matter of the
suit,

are admissions, if they are made during the
continuance of the interest of the persons making the
statements.

17.Statements made by persons whose position or liability, it is necessary to prove
asagainstanypartytothesuit,areadmissions,ifsuchstatementswouldberelevantas against
such persons in relation to such position or liability in a suit brought by or against
them,andiftheyaremadewhilstthepersonmakingthemoccupiessuchpositionoris subject to
such liability.

Illustration.

Aundertakes to collect rents for B. B suesAfor not
collecting rent due from C to B.A denies that rent was due
from C to B.Astatement by C that he owed B rent is an
admission, and is a relevant fact as against A, if A denies
that C did owe rent to B.

18.Statements made by persons to whom a party to the suit has expressly referred
for information in reference to a matter in dispute are admissions.

Illustration.

The question is, whether a horse sold by A to B is sound.
A says to B—"Go and ask C, C knows all about it". C's statement is an admission.

19.Admissionsarerelevantandmaybeprovedasagainstthepersonwhomakes
them,orhisrepresentativeininterest;buttheycannotbeprovedbyoronbehalfofthe person who
makes them or by his representative in interest, except in the following cases, namely:—

(1) an admission may be proved by or on behalf of the person making it, when

it is of such a nature that, if the person making it
were dead, it would be relevant as between third
persons under section 26;

(2) an admission may be proved by or on
behalf of the person making it, when it consists of a
statement of the existence of any state of mind or
body, relevant or in
issue,madeatoraboutthetimewhensuchstateofmindorb
odyexisted,andis accompanied by conduct rendering
its falsehood improbable;

(3) an admission may be proved by or on
behalf of the person making it, if it is relevant
otherwise than as an admission.

Illustrations.

(a) Thequestionbetween A andBis, whethera
certaindeedis oris notforged. A affirms that it is genuine, B
that it is forged. A may prove a statement by B that the
deed is genuine,andBmayproveastatementby A
thatdeedisforged;butAcannotprovea statement by himself
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that the deed is genuine, nor can B prove a statement by
himself that the deed is forged.

(b) A, the captain of a ship, is tried for casting her
away. Evidence is given to show
thattheshipwastakenoutotherpropercourse. A
producesabookkeptbyhiminthe ordinary course of his
business showing observations alleged to have been taken
by him

Sec. 1]

from day to day, and indicating that the ship was not taken
out of her proper course. A may prove these statements,
because they would be admissible between third parties, if
he were dead, under clause () of section 26.

(c)Ais accused of a crime committed by him at
Kolkata. He produces a letter written by himself and dated
at Chennai on that day, and bearing the Chennai post-mark
of that day. The statement in the date of the letter is
admissible, because, if A were dead, it would be
admissible under clause (b) of section 26.

(d) A is accused of receiving stolen goods knowing
them to be stolen. He offers to prove that he refused to sell
them below their value.A may prove these statements,
though they are admissions, because they are explanatory
of conduct influenced by facts in issue.

(e) A is accused of fraudulently having in his
possession counterfeit currency which he knew to be
counterfeit. He offers to prove that he asked a skilful
person to examine the currency as he doubted whether it
was counterfeit or not, and that person did examine it and
told him it was genuine. A may prove these facts.

20.0Oraladmissionsastothecontentsofadocumentarenotrelevant,unlessand until the
party proposing to prove them shows that he is entitled to give secondary evidence
ofthecontentsofsuchdocumentundertheruleshereinaftercontained,orunlessthe genuineness
of a document produced is in question.

21.In civil cases no admission is relevant, if it is made either upon an express
condition that evidence of it is not to be given, or under circumstances from which the
Court can infer that the parties agreed together that evidence of it should not be given.

Explanation.—Nothing in this section shall be taken
to exempt any advocate from
givingevidenceofanymatterofwhichhemaybecompelledtogi
veevidenceunder sub-sections (/) and (2) of section 132.

22.A confession made by an accused person is irrelevant in a criminal proceeding,
if the making of the confession appears to the Court to have been caused by any
inducement,
threat,coercionorpromisehavingreferencetothechargeagainsttheaccusedperson, proceeding
from a person in authority and sufficient, in the opinion of the Court, to give the
accusedpersongroundswhichwouldappeartohimreasonableforsupposingthatby making it
he would gain any advantage or avoid any evil of a temporal nature in reference to the

Providedthatiftheconfessionismadeaftertheimpressio
ncausedbyanysuch inducement, threat, coercion or
promise has, in the opinion of the Court, been fully
removed, it is relevant:

Provided further that if such a confession is
otherwise relevant, it does not become irrelevant merely
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because it was made under a promise of secrecy, or in
consequence of a deception practised on the accused
person for the purpose of obtaining it, or when he was
drunk, or because it was made in answer to questions
which he need not have answered, whatever may have
been the form of those questions, or because he was not
warned that he was not bound to make such confession,
and that evidence of it might be given against him.

23.(/)Noconfessionmadetoapoliceofficershallbeprovedasagainstaperson accused of o fessiont
any offence. policeoffice

(2) No confession made by any person while he is in
the custody of a police officer, unless it is made in the
immediate presence of a Magistrate shall be proved against
him:

12

Provided that when any fact is deposed to as
discovered in consequence of information received from a
person accused of any offence, in the custody of a police
officer, so much of such information, whether it amounts
to a confession or not, as relates distinctly to the fact
discovered, may be proved.

24.When more persons than one are being tried jointly for the same offence, and a
confession made by one of such persons affecting himself and some other of such persons
isproved,theCourtmaytakeintoconsiderationsuchconfessionasagainstsuchother person as
well as against the person who makes such confession.

Explanationl —"Offence",asusedinthissection,includestheabetmentof,or attempt to
commit, the offence.

Explanation 11.—A trial of more persons than one held in the absence of the accused
who has absconded or who fails to comply with a

proclamation  issued  under section 84 of
theBharatiyaNagarikSurakshaSanhita,2023shallbedeemedt
obeajointtrialforthe purposeofthissection.

Illustrations.

(a) A and B are jointly tried for the murder of C. It is
proved that A said—"B and I murdered C". The Court may
consider the effect of this confession as against B.

(b)Ais on his trial for the murder of C. There is
evidence to show that C was murdered by A and B, and
that B said—"A and I murdered C". This statement may
not be taken into consideration by the Court against A, as
B is not being jointly tried.

25.Admissions are not conclusive proof of the matters admitted but they may
operate asestoppelsundertheprovisionshereinaftercontained.

Statementsby persons who cannot be called as witnesses

26.Statements, written or verbal, of relevant facts made by a person who is dead, or
who cannot be found, or who has become incapable of giving evidence, or whose
attendance cannot be procured without an amount of delay or expense which under the
circumstances of the case appears to the Court unreasonable, are themselves relevant
facts in the following cases, namely:—

(@)when the statement is made by a person as to the cause of his death, or as

to any of the circumstances of the transaction which
resulted in  his  death, in  cases in
whichthecauseofthatperson'sdeathcomesintoquestion
.Suchstatementsare relevant whether the person who
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made them was or was not, at the time when they
weremade,underexpectationofdeath,andwhateverma
ybethenatureofthe proceeding in which the cause of
his death comes into question;

(b)ywhenthestatementwasmadebysuchpersonint
heordinarycourseof business, and in particular when
it consists of any entry or memorandum made by
him in books kept in the ordinary course of business,
or in the discharge of professional duty; or of an
acknowledgement written or signed by him of the
receipt of money, goods, securities or property of
any kind; or of a document used in commerce
written or signed by him; or of the date of a letter or
other document usually dated, written or signed by
him;

(c)whenthestatementisagainstthepecuniaryorpr
oprietaryinterestofthe person making it, or when, if
true, it would expose him or would have exposed
him to a criminal prosecution or to a suit for
damages;

(d) when the statement gives the opinion of
any such person, as to the existence of any public
right or custom or matter of public or general
interest, of the existence of which, if it existed, he
would have been likely to be aware, and when such
statement was made before any controversy as to
such right, custom or matter had arisen;

Sec. 1]

(e)whenthestatementrelatestotheexistenceofan
yrelationshipbyblood, marriage or adoption between
persons as to whose relationship by blood, marriage
or
adoptionthepersonmakingthestatementhadspecialme
ansofknowledge,and when the statement was made
before the question in dispute was raised;

(fy/whenthestatementrelatestotheexistenceofany
relationshipbyblood,
marriageoradoptionbetweenpersonsdeceased,andism
adeinanywillordeed relating to the affairs of the
family to which any such deceased person belonged,
or in any family pedigree, or upon any tombstone,
family portrait or other thing on which
suchstatementsareusuallymade,andwhensuchstateme
ntwasmadebeforethe questionindisputewasraised;

(g) when the statement is contained in any
deed, will or other document which relates to any
such transaction as is specified in clause (a) of
section 11;

(h)whenthestatementwasmadebyanumberofper
sons,andexpressed feelings or impressions on their
part relevant to the matter in question.

Illustrations.

(a) The question is, whether A was murdered by B;
or A dies of injuries received in a transaction in the course
of which she was raped. The question is whether she was
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raped by B; or the question is, whether A was killed by B
under such circumstances that a suit would lie against B
byA's widow. Statements made by A as to the cause of his
or her death, referring respectively to the murder, the rape
and the actionable wrong under consideration, are relevant
facts.

(b) Thequestionisastothedateof A'sbirth.
Anentryinthediaryofadeceased surgeon regularly kept in
the course of business, stating that, on a given day he
attended A's mother and delivered her of a son, is a
relevant fact.

(¢) The question is, whether Awas in Nagpur on a
given day. Astatement in the diary
ofadeceasedsolicitor,regularlykeptinthecourseofbusiness,th
atonagivendaythe solicitor attendedAat a place mentioned,
in Nagpur, for the purpose of conferring with him upon
specified business, is a relevant fact.

(d) The question is, whether a ship sailed from
Mumbai harbour on a given day. A letter written by a
deceased member of a merchant's firm by which she was
chartered to their correspondents in Chennai, to whom the
cargo was consigned, stating that the ship sailed on a given
day from Mumbeai port, is a relevant fact.

(e)Thequestionis,whetherrentwaspaidto A
forcertainland. A letterfrom A's deceased agent to A,
saying that he had received the rent on A's account and
held it at A's orders is a relevant fact.

(f) The question is, whetherAand B were legally
married. The statement of a deceased clergyman that he
married them wunder such circumstances that the
celebration would be a crime is relevant.

(2) Thequestionis,whether
A,apersonwhocannotbefound,wrotealetterona certain day.
The fact that a letter written by him is dated on that day is
relevant.

(h) The question is, what was the cause of the wreck
of a ship. A protest made by the captain, whose attendance
cannot be procured, is a relevant fact.

(7) The question is, whether a given road is a public
way.Astatement byA, a deceased headman of the village,
that the road was public, is a relevant fact.

(/) The question is, what was the price of grain on a
certain day in a particular market. A statement of the price,
made by a deceased business person in the ordinary course
of his business, is a relevant fact.

14

(k) The question is, whetherA, who is dead, was the
father of B.Astatement byAthat B was his son, is a relevant
fact.

(!) The question is, what was the date of the birth of
A. A letter from A's deceased father to a friend,
announcing the birth of A on a given day, is a relevant fact.
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(m)Thequestionis,whether,andwhen,AandBweremarr
ied.Anentryina memorandum book by C, the deceased
father of B, of his daughter's marriage with A on a given
date, is a relevant fact.

(n) A sues B for a libel expressed in a painted
caricature exposed in a shop window. The question is as to
the similarity of the caricature and its libellous character.
The remarks of a crowd of spectators on these points may
be proved.

27.Evidencegivenbyawitnessinajudicialproceeding,orbeforeanyperson  authorised
by law to take it, is relevant for the purpose of proving, in a subsequent judicial
proceeding, or in a later stage of the same judicial proceeding, the truth of the facts which
it states, when the witness is dead or cannot be found, or is incapable of giving evidence,
or is kept out of the way by the adverse party, or if his presence cannot be obtained
without anamountofdelayorexpensewhich,underthecircumstancesofthecase,theCourt
considersunreasonable:

Provided that the proceeding was between the same
parties or their representatives in
interest;thattheadversepartyinthefirstproceedinghadtheright
andopportunityto cross-examine and the questions in issue
were substantially the same in the first as in the
secondproceeding.

Explanation.—A criminal trial or inquiry shall be
deemed to be a proceeding between the prosecutor and the
accused within the meaning of this section.

Statements made under special circumstances

28.Entries in the books of account, including those maintained in an electronic
form, regularly kept in the course of business are relevant whenever they refer to a matter
into which the Court has to inquire, but such statements shall not alone be sufficient
evidence to charge any person with liability.

Illustration.

A sues B for one thousand rupees, and shows entries
in his account books showing
Btobeindebtedtohimtothisamount. Theentriesarerelevant,bu
tarenotsufficient, without other evidence, to prove the
debt.

29.An entry in any public or other official book, register or record or an electronic
record, stating a fact in issue or relevant fact, and made by a public servant in the
discharge of his official duty, or by any other person in performance of a duty specially
enjoined by the law of the country in which such book, register or record or an electronic
record, is kept, is itself a relevant fact.

30.Statements of facts in issue or relevant facts, made in published maps or charts
generally offered for public sale, or in maps or plans made under the authority of the
Central Government or any State Government, as to matters usually represented or stated
in such maps, charts or plans, are themselves relevant facts.

31.When the Court has to form an opinion as to the existence of any fact of a public
nature, any statement of it, made in a recital contained in any Central Act or State Act or
in a Central Government or State Government notification appearing in the respective
Official Gazette or in any printed paper or in electronic or digital form purporting to be
such Gazette, is a relevant fact.
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Sec. 1]
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How much of a statement is to be proved

33.When any statement of which evidence is given forms part of a longer Whateviden
statement, or of a conversation or part of an isolated document, or is contained in a tobegiven

document which forms part of a book, or is contained in part of electronic record or of a ;"hemta:“f’
. ormsparto
connected series of conversatiol

lettersorpapers,evidenceshallbegivenofsomuchandnomoreofthestatement,  conversation, document,
document, electronic record, book or series of letters or papers as the Court considers electronic

necessary in that particular case to the full understanding of the nature and effect of the record:book
S seriesoflette

orpapers.
Judgments of Courts when relevant

34.The existence of any judgment, order or decree which by law prevents any Previous
Court from taking cognizance of a suit or holding a trial, is a relevant fact when the judgments

question is whether such Court ought to take cognizance of such suit or to hold such trial. ;:Li‘;?;s?;

ortrial.

35.(7) A finaljudgment,orderordecreeofacompetentCourtor Tribunal,inthe exercise Relevancyo
of probate, matrimonial, admiralty or insolvency jurisdiction, which confers upon certain
ortakesawayfromanypersonanylegalcharacter,orwhichdeclaresanypersontobe ﬁgﬁzr&iﬂ
entitledtoanysuchcharacter,ortobeentitledtoanyspecificthing,notasagainstany specified jurisdic;ion..
person but absolutely, is relevant when the existence of any such legal character,

or the title of any such person to any such thing, is relevant.
(2) Such judgment, order or decree is conclusive proof that—

(7) any legal character, which it confers accrued
at the time when such judgment, order or decree
came into operation;

(if)anylegalcharacter,towhichitdeclaresanysuch
persontobeentitled, accrued to that person at the time
when such judgment, order or decree declares it to
haveaccruedtothatperson;
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(iif) any legal character which it takes away
from any such person ceased at the time from which
such judgment, order or decree declared that it had
ceased or should cease;and

(iv) anything to which it declares any person to
be so entitled was the property of that person at the
time from which such judgment, order or decree
declares that it had been or should be his property.

36.Judgments, orders or decrees other than those mentioned in section 35 are
relevant iftheyrelatetomattersofapublicnaturerelevanttotheenquiry;butsuchjudgments,
orders or decrees are not conclusive proof of that which they state.

Hllustration.

A sues B for trespass on his land. B alleges the
existence of a public right of way over the land, which A
denies. The existence of a decree in favour of the
defendant, in a suit by A against C for a trespass on the
same land, in which C alleged the existence of the same
right of way, is relevant, but it is not conclusive proof that
the right of way exists.

16
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[Part II—

Illustrations.

(a)A and B separately sue C for a libel which
reflects upon each of them. C in each case says that the

22/65



BHARATIYA SAKSHYA ADHINIYAM, 2023

matter alleged to be libellous is true, and the circumstances
are such that it is probably true in each case, or in
neither.Aobtains a decree against C for damages on the
ground that C failed to make out his justification. The fact
is irrelevant as between B and C.

(b)A prosecutes B for stealing a cow from him. B is
convicted. A afterwards sues C
forthecow,whichBhadsoldtohimbeforehisconviction. Asbet
ween AandC,the judgment against B is irrelevant.

(c)A has obtained a decree for the possession of land
against B. C, B's son, murders A in consequence. The
existence of the judgment is relevant, as showing motive
for a crime.

(d)A is charged with theft and with having been
previously convicted of theft. The previous conviction is
relevant as a fact in issue.

(e)Ais tried for the murder of B. The fact that B
prosecutedAfor libel and thatAwas convicted and
sentenced is relevant under section 6 as showing the
motive for the fact in issue.

Fraudor 38.Any party to a suit or other proceeding may show that any judgment, order or
C‘];ll‘%sionin decreewhichisrelevantundersection34,350r36,andwhichhasbeenprovedbythe
obtaining

judgment.or adverseparty,wasdeliveredbyaCourtnotcompetenttodeliverit,orwasobtainedby fraud or

incompetency  collusion.
ofCourt,may

beproved. Opinions of
third persons when relevant
Opinionsof

39.(7)WhentheCourthastoformanopinionuponapointofforei
gnlaworof experts. science or art, or any other field, or as to identity of
handwriting or finger impressions, the opinions upon that point of persons
specially skilled in such foreign law, science or art, or
anyotherfield,orinquestionsastoidentityofthandwritingorfingerimpressionsa
re relevant facts and such persons are called experts.

Illustrations.

(a) The question is, whether the death of A was
caused by poison. The opinions of experts as to the
symptoms produced by the poison by which A is supposed
to have died, are relevant.

(b) The question is, whether A, at the time of doing a
certain act, was, by reason of unsoundness of mind,
incapable of knowing the nature of the act, or that he was
doing what was either wrong or contrary to law. The
opinions of experts upon the question whether the
symptomsexhibitedby Acommonlyshowunsoundnessofmin
d,andwhethersuch unsoundness of mind usually renders
persons incapable of knowing the nature of the acts
whichtheydo,orofknowingthatwhattheydoiseitherwrongorc
ontrarytolaw,are relevant.

(c) The question is, whether a certain document was
written byA.Another document is produced which is
proved or admitted to have been written byA. The opinions
of experts

Sec. 1]

on the question whether the two documents were written
by the same person or by different persons, are relevant.
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(2) When in a proceeding, the court has to form an
opinion on any matter relating to any information
transmitted or stored in any computer resource or any
other electronic or digital form, the opinion of the
Examiner of Electronic Evidence referred to in section
79A of

210£2000. the Information Technology Act, 2000, is a relevant fact.

Explanation.—For the purposes of this sub-section,
an Examiner of Electronic Evidence shall be an expert.

40.Facts,nototherwiserelevant,arerelevantiftheysupportorareinconsistent with the Factsbearin,
opinions of experts, when such opinions are relevant. uponopinior
ofexperts.
Hllustrations.

(a) The question is, whether A was poisoned by a
certain poison. The fact that other
persons,whowerepoisonedbythatpoison,exhibitedcertainsy
mptomswhichexperts affirm or deny to be the symptoms
of that poison, is relevant.

(b)Thequestionis,whetheranobstructiontoaharbourisc
ausedbyacertain sea-wall. The fact that other harbours
similarly situated in other respects, but where there were
no such sea-walls, began to be obstructed at about the
same time, is relevant.

41. (/) When the Court has to form an opinion as to the person by whom any Opinionastc
document was written or signed, the opinion of any person acquainted with the hagd}’Vrltlng
handwriting of the Andsignatur

.. . . . . i whenreleva
personbywhomitissupposedtobewrittenorsignedthatitwasorwasnotwrittenor signed by that

Explanation.—
Apersonissaidtobeacquaintedwiththehandwritingofanother
person when he has seen that person write, or when he has
received documents purporting to be written by that person
in answer to documents written by himself or under his
authority
andaddressedtothatperson,orwhen,intheordinarycourseofbu
siness,documents purporting to be written by that person
have been habitually submitted to him.

Illustration.

Thequestionis,whetheragivenletterisinthehandwritin
gofA,amerchantin Itanagar. B is a merchant in Bengaluru,
who has written letters addressed toAand received letters
purporting to be written by him. C, is B's clerk whose duty
it was to examine and file B's correspondence. D is B's
broker, to whom B habitually submitted the Iletters
purporting to be written by A for the purpose of advising
him thereon. The opinions of B, C and D on the question
whether the letter is in the handwriting of A are relevant,
though neither B, C nor D ever sawAwrite.

(2)WhentheCourthastoformanopinionastotheelectron
icsignatureofany person, the opinion of the Certifying
Authority which has issued the Electronic Signature
Certificate is a relevant fact.

42.When the Court has to form an opinion as to the existence of any general Opinionastc
custom or right, the opinions, as to the existence of such custom or right, of persons who existenceof

would be likely to know of its existence if it existed, are relevant. generalcus
orright,whe

Explanation.—The expression "general custom or right" includes customs or rights ~ relevant.
common to any considerable class of persons.
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Illustration.

The right of the villagers of a particular village to use
the water of a particular well is a general right within the
meaning of this section.
43.When the Court has to form an opinion as to— Opinionastc

usages,tene

(i) the usages and tenets of any body of men or family; etc..when

relevant.
18

(if)theconstitutionandgovernanceofanyreligious
orcharitable foundation;or

(iif) the meaning of words or terms used in
particular districts or by particular classesofpeople,

the opinions of persons having special means of knowledge thereon, are relevant facts.

Opinionon 44.WhentheCourthastoformanopinionastotherelationshipofonepersonto another, the
11?:5211%5& opinion, expressed by conduct, as to the existence of such relationship, of any person
" who, as a member of the family or otherwise, has special means of knowledge on the
subject, is a relevant fact:

Provided that such opinion shall not be sufficient to prove a marriage
in proceedings
under the Divorce Act, 1869, or in prosecution under sections 82 and 84 of
the Bharatiya 40f186

Hllustrations.
(a) The question is, whether A and B were married.

The fact that they were usually received and treated by
their friends as husband and wife, is relevant.

(b) The question is, whetherAwas the legitimate son
of B. The fact thatAwas always treated as such by
members of the family, is relevant.

Groundsof 45.Whenevertheopinionofanylivingpersonisrelevant,thegroundsonwhich such

opinion,when  oninjon is based are also relevant.
relevant.

Illustration.
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An expert may give an account of experiments
performed by him for the purpose of
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forming his opinion.
Character when relevant

46.Incivilcasesthefactthatthecharacterofanypersonconcernedissuchasto render
probable or improbable any conduct imputed to him, is irrelevant, except in so far as such
character appears from facts otherwise relevant.

47.In criminal proceedings the fact that the person accused is of a good character, is
relevant.

48.Inaprosecutionforanoffenceundersection64,section65,section66,  section 67,
section 68, section 69, section 70, section 71, section 74, section 75, section 76, section
77 or section 78 of the Bharatiya Nyaya Sanhita, 2023 or for attempt to commit any
suchoffence,wherethequestionofconsentisinissue,evidenceofthecharacterofthe victim or
of such person's previous sexual experience with any person shall not be relevant
ontheissucofsuchconsentorthequalityofconsent.

49.In criminal proceedings, the fact that the accused has a bad character, is
irrelevant, unlessevidencehasbeengiventhathehasagoodcharacter,inwhichcaseitbecomes
relevant.

Explanation 1.—This section does not apply to cases
in which the bad character of any person is itself a fact in
issue.

Explanation 2.—A previous conviction is relevant as evidence of bad character.

Sec. 1]
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Explanation.—
Inthissectionandsections46,47and49,theword"character"
includes both reputation and disposition; but, except as
provided in section 49, evidence may be given only of
general reputation and general disposition, and not of
particular acts by which reputation or disposition has been
shown.

PART III

ONPROOF
CHAPTER III

FACTSWHICHNEEDNOTBEPROVED

51.No fact of which the Court will take judicial notice need be proved.
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52. (1) The Court shall take judicial notice of the following facts, namely:— Factsofwhic
(a) all laws in force in the territory of India including laws having extra- Courtshall
takejudicial
territorial operation; notice.

(D) international treaty, agreement or
convention with country or countries by India, or
decisions made by India at international associations
or other bodies;

(c) the course of proceeding of the
ConstituentAssembly of India, of Parliament of India
and of the State Legislatures;

(d) the seals of all Courts and Tribunals;

(e) the seals of Courts ofAdmiralty and
Maritime Jurisdiction, Notaries Public, and all seals
which any person is authorised to use by the
Constitution, or by an Act of Parliament or State
Legislatures, or Regulations having the force of law
in India;

(f) the accession to office, names, titles,
functions, and signatures of the persons filling for
the time being any public office in any State, if the
fact of their appointment to such office is notified in
any Official Gazette;

(g) the existence, title and national flag of
every country or sovereign recognised by the
Government of India;

(h) the divisions of time, the geographical
divisions of the world, and public festivals, fasts and
holidays notified in the Official Gazette;

(i) the territory of India;

() the commencement, continuance and
termination of hostilities between the Government of
India and any other country or body of persons;

(k) the names of the members and officers of
the Court and of their deputies and subordinate
officers and assistants, and also of all officers acting
in execution of its
process,andofadvocatesandotherpersonsauthorisedby
lawtoappearoract before it;

(/) the rule of the road on land or at sea.

Factsadmitted
neednotbe
proved.

(2) In the cases referred to in sub-section (/) and
also on all matters of public history, literature, science or
art, the Court may resort for its aid to appropriate books or
documents of reference and if the Court is called upon by
any person to take judicial notice of any fact, it may refuse
to do so unless and until such person produces any such
book or document as it may consider necessary to enable it
to do so.

20
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deemed to have admitted by their pleadings:
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Provided that the Court may, in its discretion, require
the facts admitted to be proved
otherwisethanbysuchadmissions.

CHAPTER IV

OFORALEVIDENCE

Proofoffacts 54.All facts, except the contents of documents may be proved by oral evidence.
byoral
evidence.

Oralevidence 55.0ral evidence shall, in all cases whatever, be direct; if it refers to,—

tobedirect. . . . .
(¢) a fact which could be seen, it must be the evidence of a witness who says

saw it;

(ii) a fact which could be heard, it must be the
evidence of a witness who says he heard it;

(iii) a fact which could be perceived by any
other sense or in any other manner, it must be the
evidence of a witness who says he perceived it by
that sense or in that manner;

(iv) an opinion or to the grounds on which that
opinion is held, it must be the
evidenceofthepersonwhoholdsthatopiniononthosegro
unds:

Provided that the opinions of experts expressed in
any treatise commonly offered for sale, and the grounds on
which such opinions are held, may be proved by the
production of such treatises if the author is dead or cannot
be found, or has become incapable of giving evidence, or
cannot be called as a witness without an amount of delay
or expense which the Court regards as unreasonable:

Providedfurtherthat,iforalevidencereferstotheexisten
ceorconditionofany material thing other than a document,
the Court may, if it thinks fit, require the production of
such material thing for its inspection.

CHAPTER V

OFDOCUMENTARYEVIDENCE

Proofof 56.Thecontentsofdocumentsmaybeprovedeitherbyprimaryorbysecondary evidence.
contentsof

documents. 57.Primary evidence means the document itself produced for the inspection of the

Primary Court.

evidence.

Explanation 1.—Where a document is executed in
several parts, each part is primary evidence of the
document.

Explanation 2—
Whereadocumentisexecutedincounterpart,eachcounterpart
being executed by one or some of the parties only, each
counterpart is primary evidence as against the parties
executing it.

Explanation 3.—Where a number of documents are

all made by one uniform process,
asinthecaseofprinting,lithographyorphotography,eachispri
maryevidenceofthe

contentsoftherest;but,wheretheyareallcopiesofacommonori
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ginal,theyarenot primary evidence of the contents of the
original.

Sec. 1]

Explanation4—Where an electronic or digital
record is created or stored, and such storage occurs
simultaneously or sequentially in multiple files, each such
file is primary evidence.

Explanation5.—
Whereanelectronicordigitalrecordisproducedfromproper
custody, such electronic and digital record is primary
evidence unless it is disputed.

Explanation6.—
Whereavideorecordingissimultaneouslystoredinelectronic
form and transmitted or broadcast or transferred to
another, each of the stored recordings is primary evidence.

Explanation 7.—Where an electronic or digital
record is stored in multiple storage spaces in a computer
resource, each such automated storage, including
temporary files, is primary evidence.

Illustration.

A person is shown to have been in possession of a
number of placards, all printed at one time from one
original. Any one of the placards is primary evidence of
the contents of any other, but no one of them is primary
evidence of the contents of the original.

58. Secondary evidence includes— Secondary
evidence.

(i) certified copies given under the provisions hereinafter contained;

(if) copies made from the original by
mechanical processes which in themselves ensure the
accuracy of the copy, and copies compared with such
copies;

(iif) copies made from or compared with the original;

(iv)counterpartsofdocumentsasagainsttheparties
whodidnotexecute them;

(v) oral accounts of the contents of a document
given by some person who has himself seen it;

(vi) oral admissions;
(vii) written admissions;

(viii) evidence of a person who has examined a
document, the original of which
consistsofnumerousaccountsorotherdocumentswhich
cannotconvenientlybe examined in Court, and who
is skilled in the examination of such documents.

Illustrations.

(a)Aphotographofanoriginalissecondaryevidenceofits
contents,thoughthe two have not been compared, if it is
proved that the thing photographed was the original.

(b)A copy compared with a copy of a letter made by
a copying machine is secondary
evidenceofthecontentsoftheletter,ifitisshownthatthecopyma
debythecopying machine was made from the original.
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(o)A
copytranscribedfromacopy,butafterwardscomparedwiththe
original,is
secondaryevidence;butthecopynotsocomparedisnotseconda
ryevidenceofthe original, although the copy from which it
was transcribed was compared with the original.

(d)Neither an oral account of a copy compared with
the original, nor an oral account of a photograph or
machine-copy of the original, is secondary evidence of the
original.

59.Documents shall be proved by primary evidence except in the cases hereinafter ~ Proofof

mentioned. dqcumentsb
primary
evidence.
22

Casesinwhich

secondary THE GAZETTE OF INDIA EXTRAORDINARY

evidence

relatingto [Part II—

documentsmay

begiven. 60.Secondary evidence may be given of the existence, condition, or contents of a

(if)ofanypersonoutofreachof,ornotsubject
to,theprocessofthe Court; or

(iif) of any person legally bound to produce it,

and when, after the notice mentioned in section 64 such person does not produce
it;

(b) when the existence, condition or contents
of  the original have been proved

tobeadmittedinwritingbythepersonagainstwhomitispr
ovedorbyhis representativeininterest;

(c)whentheoriginalhasbeendestroyedorlost,orw
henthepartyoffering evidence of its contents cannot,
for any other reason not arising from his own default
or neglect, produce it in reasonable time;

(d) when the original is of such a nature as not to be easily movable;
(e) when the original is a public document within the meaning of section 74;

(f) when the original is a document of which a
certified copy is permitted by this Adhiniyam, or by
any other law in force in India to be given in
evidence;

(g) when the originals consist of numerous
accounts or other documents which cannot
conveniently be examined in Court, and the fact to
be proved is the general result of the whole
collection.

Explanation.—Forthepurposesof—

(i)clauses(a),(c)and(d),anysecondaryevidenceo
fthecontentsofthe document is admissible;

(i) clause (b), the written admission is admissible;

(iii)clause(e)or(f),acertifiedcopyofthedocument
,butnootherkindof secondary evidence, is admissible;
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(iv) clause (g), evidence may be given as to the
general result of the documents by any person who
has examined them, and who is skilled in the
examination of such document.

Electronicor 61.Nothing in thisAdhiniyam shall apply to deny the
admissibility of an electronic digitalrecord. or digital record in the evidence
on the ground that it is an electronic or digital record and such record
shall, subject to section 63,have the same legal effect, validity and
enforceability as other document.

Special 62.Thecontentsofelectronicrecordsmaybeprovedinaccordancewiththe provisions of

prgvisionsasto section 63.
evidence

o =5 o0 " 0 o0 —o © "t B =t — o0 "
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Admissibility 63.(/)NotwithstandinganythingcontainedinthisAdhiniyam,anyinformation
ofelectronic contained in an electronic record which is printed on paper, stored, recorded or copied in
records. . . . . c .

optical or magnetic media or semiconductor memory which is produced by a computer or

any communication device or otherwise stored, recorded

or copied in any electronic form (hereinafter referred to as

the computer output) shall be deemed to be also a

document, if
theconditionsmentionedinthissectionaresatisfiedinrelationt
otheinformationand

Sec. 1]

computer in question and shall be admissible in any
proceedings, without further proof or production of the
original, as evidence or any contents of the original or of
any fact stated therein of which direct evidence would be
admissible.

(2)The conditions referred to in sub-section (/) in
respect of a computer output shall be the following,
namely:—

(a)thecomputeroutputcontainingtheinformation
wasproducedbythe
computerorcommunicationdeviceduringtheperiodove
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rwhichthecomputeror
communicationdevicewasusedregularlytocreate,store
orprocessinformation
forthepurposesofanyactivityregularlycarriedonoverth
atperiodbythe
personhavinglawfulcontrolovertheuseofthecomputero
rcommunication device;

(b)during the said period, information of the kind contained in the electronic

record or of the kind from which the information so
contained is derived was regularly
fedintothecomputerorcommunicationdevice
intheordinarycourseofthesaid activities;

(c)throughoutthematerialpartofthesaidperiod,th
ecomputeror
communicationdevicewasoperatingproperlyor,ifnot,th
eninrespectofany
periodinwhichitwasnotoperatingproperlyorwasoutofo
perationduringthat
partoftheperiod,wasnotsuchastoaffecttheelectronicrec
ordorthe accuracyofitscontents;and

(d)

theinformationcontainedintheelectronicrecordreproduc

esoris derived from such information fed into the

computer or communication devicein the ordinary
course of the said activities.

(3) Where over any period, the function of creating,
storing or processing information
forthepurposesofanyactivityregularlycarriedonoverthatperi
odasmentionedin clause (a) of sub-section (2) was
regularly performed by means of one or more computers or
communication device, whether—

(a) in standalone mode; or

(b) on a computer system; or
(c¢) on a computer network; or

(d) on a computer resource enabling information
creation or providing information
processingandstorage;or

(e) through an intermediary,

all the computers or communication devices used for that
purpose during that period shall be treated for the purposes
of this section as constituting a single computer or
communication
device;andreferencesinthissectiontoacomputerorcommunic
ationdeviceshallbe construedaccordingly.

(4)In any proceeding where it is desired to give a
statement in evidence by virtue of this section, a certificate
doing any of the following things shall be submitted along
with the electronic record at each instance where it is
being submitted for admission, namely:—

(a)identifyingtheelectronicrecordcontainingthe
statement anddescribing the manner in which it was
produced;

(b)givingsuchparticularsofanydeviceinvolvedi
ntheproductionofthat electronic record as may be
appropriate for the purpose of showing that the
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electronic record was produced by a computer or a
communication device referred to in clauses (a) to
(e) of sub-section (3);
(c)dealingwithanyofthematterstowhichthecondi
tionsmentionedin sub-section (2) relate,

andpurportingtobesignedbyapersoninchargeofthecomputer
orcommunication device or the management of the
relevant activities (whichever is appropriate) and an expert
shallbeevidenceofanymatterstatedinthecertificate;andforthe
purposesofthis sub-section it shall be sufficient for a
matter to be stated to the best of the knowledge and belief
of the person stating it in the certificate specified in the
Schedule.
24

(5) For the purposes of this section,—

(a) information shall be taken to be supplied to
a computer or communication device if it is supplied
thereto in any appropriate form and whether it is so
supplied
directlyor(withorwithouthumanintervention)bymean
sofanyappropriate equipment;

(b) a computer output shall be taken to have
been produced by a computer or
communicationdevicewhetheritwasproducedbyitdire
ctlyor(withorwithout human intervention) by means
of any appropriate equipment or by other electronic
means as referred to in clauses (a) to (e) of sub-
section (3).

Rulesasto 64.Secondary evidence of the contents of the documents referred to in clause (@) of
HOtidcetO section 60, shall not be given unless the party proposing to give such secondary evidence
produce.

has previously given to the party in whose possession or power the document is, or to his
advocateorrepresentative,suchnoticetoproduceitasisprescri

bedbylaw;andifno notice is prescribed by law, then such

notice as the Court considers reasonable under the

circumstances of the case:

Provided that such notice shall not be required in order
to render secondary evidence admissible in any of the
following cases, or in any other case in which the Court
thinks fit to dispense with it:—

(a) when the document to be proved is itself a notice;

(b) when, from the nature of the case, the
adverse party must know that he will be required to
produce it;

(c) when it appears or is proved that the
adverse party has obtained possession of the original
by fraud or force;

(d) when the adverse party or his agent has the original in Court;
(e) when the adverse party or his agent has admitted the loss of the document;

(f)\whenthepersoninpossessionofthedocumentis
outofreachof,ornot subject to, the process of the
Court.
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65.If a document is alleged to be signed or to have been written wholly or in part
by any person, the signature or the handwriting of so much of the document as is alleged
to be in that person's handwriting must be proved to be in his handwriting.

66.Except in the case of a secure electronic signature, if the electronic signature of
anysubscriberisallegedtohavebeenaffixedtoanelectronicrecord,thefactthatsuch  electronic
signature is the electronic signature of the subscriber must be proved.

67.1f a document is required by law to be attested, it shall not be used as evidence
until one attesting witness at least has been called for the purpose of proving its
execution, if there be an attesting witness alive, and subject to the process of the Court
and capable of giving evidence:

Providedthatitshallnotbenecessarytocallanattestingwitnessinproofofth
e
execution of any document, not being a will, which has been registered in
accordance with
the provisions of the Indian Registration Act, 1908, unless its execution by
the person by

68.1f no such attesting witness can be found, it must be proved that the attestation
of one attesting witness at least is in his handwriting, and that the signature of the person
executing the document is in the handwriting of that person.
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Sec. 1]
Admissionof
THE GAZETTE OF INDIA EXTRAORDINARY executionby partyto
attested
25
document.
70.1f the attesting witness denies or does not recollect the execution of the Proofwhen
document, its execution may be proved by other evidence. attesting
witnessdeni
execution.
71.An attested document not required by law to be attested may be proved as if it Proofof
wasunattested. documentnc
required by
tobeattested.

72. (1) In order to ascertain whether a signature, writing or seal is that of the person Comparisor
by whom it purports to have been written or made, any signature, writing, or seal ofsignature,

admitted or proved to the satisfaction of the Court to have been written or made by that ziréggizr::‘

person may be compared with the one which is to be proved, although that signature, ,gmittedor
writing or seal has not been produced or proved for any other purpose. proved.

(2) The Court may direct any person present in
Court to write any words or figures for
thepurposeofenablingtheCourttocomparethewordsorfigures
sowrittenwithany words or figures alleged to have been
written by such person.

(3) This section applies also, with any necessary modifications, to finger
impressions.

73.In order to ascertain whether a digital signature is that of the person by whom it  Proofasto

purports to have been affixed, the Court may direct— Z?r?f‘?aﬁom
. . . 1g1ta
(a)thatpersonortheControllerortheCertifying Authoritytoproducethe  signature.

Digital Signature Certificate;
(b)anyotherpersontoapplythepublickeylistedint
heDigitalSignature

Certificateandverifythedigitalsignaturepurportedtoha
vebeenaffixedbythat person.

Public documents
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74. (1) The following documents are public documents:—

(a) documents

(7) of the sovereign authority;

(i) of official bodies and tribunals; and

(iif) of public officers, legislative,
judicial and executive of India or of a
foreigncountry;

(b) public records kept in any State or Union territory of private documents.

Proofof
documentsby
productionof
c
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Proofofother
official
documents.

(2)Allotherdocumentsexceptthedocumentsreferredtoi
nsub-section(/)are private.

75.Every public officer having the custody of a public document, which any person
has a right to inspect, shall give that person on demand a copy of it on payment of the
legal fees therefor, together with a certificate written at the foot of such copy that it is a
true copy of such document or part thereof, as the case may be, and such certificate shall
subscribed by such officer with his name and his official
title, and shall be sealed, whenever such officer is
authorised by law to make use of a seal; and such copies
so certified shall be called certified copies.

26

Explanation.—Any officer who, by the ordinary
course of official duty, is authorised to deliver such copies,
shall be deemed to have the custody of such documents
within the meaning of this section.

76.Suchcertifiedcopiesmaybeproducedinproofofthecontentsofthepublic documents
or parts of the public documents of which they purport to be copies.

77.The following public documents may be proved as follows:—
(a)Acts, orders or notifications of the Central Government in any of its
andDepartmentsorofanyStateGovernmentoranyDepar
tmentofanyState Government or Union
territory Administration—

(i)bytherecordsoftheDepartments,certifie
dbytheheadofthose Departments respectively;
or

(if)byanydocumentpurportingtobeprinted
byorderofanysuch Government;

(b) the proceedings of Parliament or a State
Legislature, by the journals of those bodies
respectively, or by published Acts or abstracts, or by
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copies purporting to be printed by order of the
Government concerned,

(¢) proclamations, orders or Regulations
issued by the President of India or the Governor of a
State or theAdministrator or Lieutenant Governor of
a Union territory, by copies or extracts contained in
the Official Gazette;

(d) the Acts of the Executive or the
proceedings of the Legislature of a foreign country,
by journals published by their authority, or
commonly received in that country
assuch,orbyacopycertifiedunderthesealofthecountryo
rsovereign,orbya recognition thereof in any Central
Act;

(e) the proceedings of a municipal or local
body in a State, by a copy of such proceedings,
certified by the legal keeper thereof, or by a printed
book purporting to
bepublishedbytheauthorityofsuchbody;

(f) public documents of any other class in a
foreign country, by the original or by a copy
certified by the legal keeper thereof, with a
certificate under the seal of a
NotaryPublic,orofanIndianConsulordiplomaticagent,
thatthecopyisduly certified by the officer having the
legal custody of the original, and upon proof of the
character of the document according to the law of
the foreign country.

Presumptions as to documents

78.(1)TheCourtshallpresumetobegenuineeverydocumentpurportingtobea certificate,
certified copy or other document, which is by law declared to be admissible as evidence
of any particular fact and which purports to be duly certified by any officer of the Central
Government or of a State Government:

Provided that such document is substantially in the
form and purports to be executed in the manner directed by
law in that behalf.

(2)TheCourtshallalsopresumethatanyofficerbywhom
anysuchdocument purports to be signed or certified, held,
when he signed it, the official character which he claims in
such paper.

79. Whenever any document is produced before any Court, purporting to be a
record ormemorandumoftheevidence,orofanypart ofthe evidence, givenbyawitness ina
judicial proceeding or before any officer authorised by law to take such evidence or to be
a statement or confession by any prisoner or accused person, taken in accordance with

and purporting to be signed by any Judge or Magistrate, or
by any such officer as aforesaid, the Court shall presume
that—

(7) the document is genuine;

(ii) any statements as to the circumstances
under which it was taken, purporting to be made by
the person signing it, are true; and

(iii) such evidence, statement or confession was duly taken.
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80.TheCourtshallpresumethegenuinenessofeverydocumentpurportingtobe
Official Gazette, or to be a newspaper or journal, and of every document purporting to be
adocumentdirectedbyanylawtobekeptbyanyperson,ifsuchdocumentiskept substantially in
the form required by law and is produced from proper custody.

Explanation.—For the purposes of this section and
section 92, document is said to be in proper custody if it is
in the place in which, and looked after by the person with
whom such document is required to be kept; but no
custody is improper if it is proved to have had a legitimate
origin, or if the circumstances of the particular case are
such as to render that origin probable.

81.TheCourtshallpresumethegenuinenessofeveryelectronicordigitalrecord
purporting to be the Official Gazette, or purporting to be electronic or digital record
directed by any law to be kept by any person, if such electronic or digital record is kept
substantially in the form required by law and is produced from proper custody.

Explanation.—For the purposes of this section and
section 93 electronic records are said to be in proper
custody if they are in the place in which, and looked after
by the person with whom such document is required to be
kept; but no custody is improper if it is proved to have had
a legitimate origin, or the circumstances of the particular
case are such as to render that origin probable.

82.The Court shall presume that maps or plans purporting to be made by the
authority of the Central Government or any State Government were so made, and are
accurate; but maps or plans made for the purposes of any cause must be proved to be

83.The Court shall presume the genuineness of, every book purporting to be printed
or published under the authority of the Government of any country, and to contain any of
the laws of that country, and of every book purporting to contain reports of decisions of

the Courts of such country.

84.TheCourtshallpresumethateverydocumentpurportingtobea
and to have been executed before, and authenticated by,
oranyCourt,Judge,Magistrate,IndianConsulor Vice-Consul,orrepresentativeofthe

Central Government, was so executed and authenticated.

85.The Court shall presume that every electronic record purporting to be an
agreement containing the electronic or digital signature of the parties was so concluded

by affixing the electronic or digital signature of the parties.

86. (/) In any proceeding involving a secure electronic record, the Court shall
presume unless contrary is proved, that the secure electronic record has not been altered
since the specific point of time to which the secure status relates.

(2) In any proceeding, involving secure electronic signature, the Court shall presume

unless thecontraryis provedthat—

(a) the secure electronic signature is affixed by
subscriber with the intention of signing or approving
the electronic record;

(b) except in the case of a secure electronic
record or a secure electronic signature,
nothinginthissectionshallcreateanypresumption,relati
ngtoauthenticityand integrity of the electronic record
or any electronic signature.
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87.The Court shall presume, unless contrary is proved, that the information listed in

an Electronic Signature Certificate is correct, except for information specified as subscriber
information which has not been verified, if the certificate was accepted by the subscriber.

88. (/) The Court may presume that any document purporting to be a certified copy of
certification of copies of judicial records.

(2) An officer who, with respect to any territory or place outside
India is a Political
Agent therefor, as defined in clause (43) of section 3 of the General
ClausesAct, 1897, shall, 100f189
for the purposes of this section, be deemed to be a
representative of the Central Government in and for the
country comprising that territory or place.

89. The Court may presume that any book to which it may refer for information on
matters of public or general interest, and that any published map or chart, the statements
of which are relevant facts, and which is produced for its inspection, was written and
published bytheperson,andatthetimeandplace,bywhomoratwhichitpurportstohavebeen
written or published.

90. The Court may presume that an electronic message, forwarded by the originator
throughanelectronicmailservertotheaddresseetowhomthemessagepurportstobe — addressed
corresponds with the message as fed into his computer for transmission; but the

Court shall not make any presumption as to the person by whom such message was sent.

Presumptionas
todue
execution,etc.,

v 3 0 53 e 0 0 a o
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91.The Court shall presume that every document, called for and not produced after
notice to produce, was attested, stamped and executed in the manner required by law.

92.Where any document, purporting or proved to be thirty years old, is produced
from any custody which the Court in the particular case considers proper, the Court may
presume that the signature and every other part of such document, which purports to be in
the handwriting of any particular person, is in that person's handwriting, and, in the case
a document executed or attested, that it was duly executed
and attested by the persons by whom it purports to be
executed and attested.
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Explanation.—The Explanationtosection80shall alsoapplytothissection.

Illustrations.

(a)A has been in possession of landed property for a
long time. He produces from his custody deeds relating to
the land showing his titles to it. The custody shall be
proper.

(b)A produces deeds relating to landed property of
which he is the mortgagee. The mortgagor is in possession.
The custody shall be proper.

(c)A, a connection of B, produces deeds relating to
lands in B's possession, which were deposited with him by
B for safe custody. The custody shall be proper.

Presumption 93.Where any electronic record, purporting or proved to be five years old, is
leéztronic produced from any custody which the Court in the particular case considers proper, the
recordsfive Court may presume that the electronic signature which purports to be the electronic
yearsold. signature of any particular person was so affixed by him or any person authorised by him

Explanation.—The Explanationtosection8 1shall alsoapplytothissection.
Sec. 1]

CHAPTER VI
OFTHEEXCLUSIONOFORALEVIDENCEBYDOCUMENTARYEVIDENCE

94. When the terms of a contract, or of a grant, or of any other disposition of
property, havebeenreducedtotheformofadocument,andinallcasesinwhichanymatteris
required by law to be reduced to the form of a document, no evidence shall be given in
proof ofthetermsofsuchcontract,grantorotherdispositionofproperty,orofsuchmatter, except
the document itself, or secondary evidence of its contents in cases in which secondary
evidence is admissible under the provisions hereinbefore contained.

Exception 1.—When a public officer is required by law to be appointed in writing,
and when it is shown that any particular person has acted as such officer, the writing by
which he is appointed need not be proved.

Exception 2.—Wills admitted to probate in India may be proved by the probate.

Explanation 1.—This section applies equally to
cases in which the contracts, grants or dispositions of
property referred to are contained in one document, and to
cases in which they are contained in more documents than
one.

Explanation 2.—Where there are more originals than
one, one original only need be proved.

Explanation 3.—The statement, in any document
whatever, of a fact other than the facts referred to in this
section, shall not preclude the admission of oral evidence
as to the same fact.

Illustrations.

(a)If a contract be contained in several letters, all the
letters in which it is contained must be proved.

(b)Ifacontractiscontainedinabillofexchange,thebillofe
xchangemustbe proved.

(c)If a bill of exchange is drawn in a set of three, one only need be proved.

(d)A contracts, in writing, with B, for the delivery of
indigo upon certain terms. The contract mentions the fact
that B had paidAthe price of other indigo contracted for
verbally
onanotheroccasion.Oralevidenceisofferedthatnopaymentw
asmadefortheother indigo. The evidence is admissible.
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(e)A gives B a receipt for money paid by B. Oral
evidence is offered of the payment. The evidence is
admissible.

95. When the terms of any such contract, grant or other disposition of property, or
anymatterrequiredbylawtobereducedtotheformofadocument,havebeenproved according to
section 94, no evidence of any oral agreement or statement shall be admitted,
asbetweenthepartiestoanysuchinstrumentortheirrepresentativesininterest,forthe
purpose of contradicting, varying, adding to, or subtracting from, its terms:

Providedthatanyfactmaybeprovedwhichwouldinvalid
ateanydocument,or
whichwouldentitleanypersontoanydecreeororderrelatingthe
reto;suchasfraud, intimidation, illegality, want of due
execution, want of capacity in any contracting party, want
or failure of consideration, or mistake in fact or law:

Provided further that the existence of any separate
oral agreement as to any matter on which a document is
silent, and which is not inconsistent with its terms, may be
proved. In considering whether or not this proviso applies,
the Court shall have regard to the degree of formality of
the document:

Provided also that the existence of any separate oral
agreement, constituting a condition precedent to the
attaching of any obligation under any such contract, grant
or disposition of property, may be proved:

Provided also that the existence of any distinct
subsequent oral agreement to rescind
ormodifyanysuchcontract,grantordispositionofproperty,ma
ybeproved,exceptin

30

cases in which such contract, grant or disposition of
property is by law  required to be in
writing,orhasbeenregisteredaccordingtothelawinforceforth
etimebeingastothe registration of documents:

Provided also that any usage or custom by which
incidents not expressly mentioned in any contract are
usually annexed to contracts of that description, may be
proved:

Providedalsothattheannexingofsuchincidentwouldnot
berepugnantto,or inconsistent with, the express terms of the
contract:

Provided also that any fact may be proved which
shows in what manner the language of a document is
related to existing facts.

Illustrations.

(a)Apolicyofinsuranceiseffectedongoods"inshipsfro
mKolkatato Visakhapatnam".
Thegoodsareshippedinaparticularshipwhichislost.
Thefactthat particular ship was orally excepted from the
policy, cannot be proved.

(b)AagreesabsolutelyinwritingtopayBonethousandru
peesonthe 1st March, 2023. The fact that, at the same time,
an oral agreement was made that the money should not be
paid till the 31st March, 2023, cannot be proved.

(c)An estate called "the Rampur tea estate" is sold
by a deed which contains a map of the property sold. The
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fact that land not included in the map had always been
regarded as part of the estate and was meant to pass by the
deed cannot be proved.

(d)A enters into a written contract with B to work
certain mines, the property of B, upon certain terms. A
was induced to do so by a misrepresentation of B's as to
their value. This fact may be proved.

(e)A institutes a suit against B for the specific
performance of a contract, and also prays that the contract
may be reformed as to one of its provisions, as that
provision was inserted in it by mistake.Amay prove that
such a mistake was made as would by law entitle him to
have the contract reformed.

(HA orders goods of B by a letter in which nothing is
said as to the time of payment, and accepts the goods on
delivery. B sues A for the price. A may show that the
goods were supplied on credit for a term still unexpired.

(2)A sells B a horse and verbally warrants him
sound. A gives B a paper in these words—"Bought ofAa
horse for thirty thousand rupees". B may prove the verbal
warranty.

(h)AhireslodgingsofB,andgivesBacardonwhichiswrit
ten—"Rooms,ten
thousandrupeesamonth". Amayproveaverbalagreementthatt
hesetermswereto include partial board. A hires lodging of
B for a year, and a regularly stamped agreement, drawn up
by an advocate, is made between them. It is silent on the
subject of board.A may not prove that board was included
in the term verbally.

(i)A applies to B for a debt due to A by sending a
receipt for the money. B keeps the receipt and does not
send the money. In a suit for the amount, A may prove this.

(H)A and B make a contract in writing to take effect
upon the happening of a certain contingency. The writing
is left with B who suesA upon it. A may show the
circumstances under which it was delivered.

96.When the language used in a document is, on its face, ambiguous or defective,
evidence may not be given of facts which would show its meaning or supply its defects.

Illustrations.

(a)A agrees, in writing, to sell a horse to B for "one
lakh rupees or one lakh fifty thousand rupees". Evidence
cannot be given to show which price was to be given.

(b)A deed contains blanks. Evidence cannot be given
of facts which would show how they were meant to be
filled.

Sec. 1]

THE GAZETTE OF INDIA EXTRAORDINARY

97.When lancuagce used in a document is nlain in itself. and when it annlies

Asells to B, by deed, "my estate at Rampur
containing one hundred bighas".Ahas an estateat Rampur
containing one
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hundredbighas.Evidencemaynotbegivenofthefact that the
estate meant to be sold was one situated at a different
place and of a different size.

98.When language used in a document is plain in itself, but is unmeaning in
reference to existing facts, evidence may be given to show that it was used in a peculiar

sense. Illustration.

AsellstoB,bydeed,"myhouseinKolkata".AhadnohouseinKolkata,butit
appearsthathehadahouseatHowrah,ofwhichBhadbeeninpos
sessionsincethe
executionofthedeed. Thesefactsmaybeprovedtoshowthatthe
deedrelatedtothe house at Howrah.

99. When the facts are such that the language used might have been meant to apply
to any one, and could not have been meant to apply to more than one, of several persons
or things, evidence may be given of facts which show which of those persons or things it
was intended to apply to.

Illustrations.

(a) A agrees to sell to B, for one thousand rupees,
"my white horse". A has two white horses. Evidence may
be given of facts which show which of them was meant.

(b) A agrees to accompany B to Ramgarh. Evidence
may be given of facts showing whether Ramgarh in
Rajasthan or Ramgarh in Uttarakhand was meant.

100.When the language used applies partly to one set of existing facts, and partly to
another set of existing facts, but the whole of it does not apply correctly to either,
evidence may be given to show to which of the two it was meant to apply.

Illustration.

A agrees to sell to B "my land at X in the occupation ofY". A has land at X, but not
in the occupation of Y, and he has land in the occupation of Y but it is not at X. Evidence
may be given of facts showing which he meant to sell.

101.Evidencemaybegiventoshowthemeaningofillegibleornotcommonly
intelligiblecharacters,offoreign,obsolete,technical,localandregionalexpressions,of
abbreviations and of words used in a peculiar sense.

Illustration.

A, sculptor, agrees to sell to B, "all my mods".Ahas
both models and modelling tools. Evidence may be given
to show which he meant to sell.

102. Persons who are not parties to a document, or their representatives in interest,
may give evidence of any facts tending to show a contemporaneous agreement varying
the terms of the document.

Illustration.
A and B make a contract in writing that B shall sell
A certain cotton, to be paid for on delivery. At the same
time, they make an oral agreement that three months’
credit shall be given to A. This could not be shown as
between A and B, but it might be shown by C, if it
affected his interests.

103.NothinginthisChaptershallbetakentoaffectanyoftheprovisionsofthe
Indian Succession Act, 1925 as to the construction ofwills.

44 /65

Evidenceast
document

unmeaningi
referenceto
existingfact

Evidenceas!
applicationc
languagewh
canapplyto
oneonlyof
severalpers

Evidenceast
applicationc
languagetoc
oftwosetsof
facts,to
neitherof
whichthe
wholecorrex
applies.
Evidenceast
meaningof
illegible
characters,
etc.

Whomay

giveevidenc
ofagreemen
varyingtern
ofdocument

Savingof
provisionso
Indian

S

[t I B I e B R 1



Burdenof
proof.

Onwhom
burdenof
prooflies.

BHARATIYA SAKSHYA ADHINIYAM, 2023

-~ o »5 0

©c "R B = —o0 =

o o= =g

32

PARTIV
PRODUCTIONANDEFFECTOFEVIDENCE
CHAPTERVII
OFTHEBURDENOFPROOF

104.WhoeverdesiresanyCourttogivejudgmentastoanylegalrightorliability dependent
on the existence of facts which he asserts must prove that those facts exist, and
when a person is bound to prove the existence of any fact,
it is said that the burden of proof lies on that person.

Illustrations.

(a) A desires a Court to give judgment that B shall be
punished for a crime which A says B has committed. A
must prove that B has committed the crime.

(b)AdesiresaCourttogivejudgmentthatheisentitledtoc
ertainlandinthe possession of B, by reason of facts which
he asserts, and which B denies, to be true. Amust prove the
existence of those facts.

105. The burden of proof in a suit or proceeding lies on that person who would fail
if no evidence at all were given on either side.

Hllustrations.

(a) A sues B for land of which B is in possession,
and which, as A asserts, was left to Aby the will of C, B's
father. If no evidence were given on either side, B would
be entitled to retain his possession. Therefore, the burden
of proof'is on A.

(b) A sues B for money due on a bond. The
execution of the bond is admitted, but B says that it was
obtained by fraud, whichAdenies. If no evidence were
given on either side, A would succeed, as the bond is not
disputed and the fraud is not proved. Therefore, the burden
of proof is on B.
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106. The burden of proof as to any particular fact lies on that person who wishes
the Court to believe in its existence, unless it is provided by any law that the proof of that
fact shall lie on any particular person.

Illustration.

A prosecutes B for theft, and wishes the Court to
believe that B admitted the theft to C. A must prove the
admission. B wishes the Court to believe that, at the time
in question, he was elsewhere. He must prove it.

107. The burden of proving any fact necessary to be proved in order to enable any
persontogiveevidenceofanyotherfactisonthepersonwhowishestogivesuch evidence.

Illustrations.

(a) A wishes to prove a dying declaration by B. A must prove B's death.

(b) A
wishestoprove,bysecondaryevidence,thecontentsofalostdoc
ument. A must prove that the document has been lost.

108. When a person is accused of any offence, the burden of proving the existence
of circumstancesbringingthecasewithinanyoftheGeneralExceptionsintheBharatiya Nyaya
Sanhita, 2023 or within any special exception or proviso contained in any other part
ofthesaidSanhita,orinanylawdefiningtheoffence,isuponhim,andtheCourtshall
presume the absence of such circumstances.

Sec. 1]

Illustrations.

(a) A, accused of murder, alleges that, by reason of
unsoundness of mind, he did not know the nature of the
act. The burden of proof is on A.

(b)
Aaccusedofmurder,allegesthat,bygraveandsuddenprovocat
ion,hewas deprived of the power of self-control. The
burden of proof'is on A.

(c) Section 117 of the Bharatiya Nyaya Sanhita,
2023 provides that whoever, except in the case provided
for by sub-section (2) of section 122, voluntarily causes
grievous hurt, shall be subject to certain punishments.Ais
charged with voluntarily causing grievous hurt
undersection! 17.Theburdenofprovingthecircumstancesbrin
gingthecaseunder sub-section (2) ofsection 122 lies on A.

109. When any fact is especially within the knowledge of any person, the burden of
proving that fact is upon him.

Illustrations.

(a) When a person does an act with some intention
other than that which the character and circumstances of
the act suggest, the burden of proving that intention is upon
him.

(b) A is charged with travelling on a railway without
a ticket. The burden of proving that he had a ticket is on
him.

110. When the question is whether a man is alive or dead, and it is shown that he
was alive within thirty years, the burden of proving that he is dead is on the person who
affirms it.
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111. When the question is whether a man is alive or dead, and it is proved that he Burdenof
has not been heard of for seven years by those who would naturally have heard of him if ~provingthat
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112.Whenthequestioniswhetherpersonsarepartners,landlordandtenant,or ~ principal Burdenof
and agent, and it has been shown that they have been acting as such, the burden proofasto
ofprovingthattheydonotstand,orhaveceasedtostand,toeachotherinthose relationships I}elleit;(s)::gp
respectively, is on the person who affirms it. partners,
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113. When the question is whether any person is owner of anything of which he is  Burdenof
shown to be in possession, the burden of proving that he is not the owner is on the person Proofasto
who affirms that he is not the owner. ownership.
Proofofgoo
114. Where there is a question as to the good faith of a transaction between parties, faithin
one of whom stands to the other in a position of active confidence, the burden of proving transaction:
the good faith of the transaction is on the party who is in a position of active confidence. ~ Whereone
Illustrations. partyisin
relationof
(a) The good faith of a sale by a client to an advocate is in question in a suit brought 222;_/;%06
by the client. The burden of proving the good faith of the transaction is on the advocate. '
(b) The good faith of a sale by a son just come of age
to a father is in question in a suit brought by the son. The
burden of proving the good faith of the transaction is on the
father.
34
Presumption
astocertain THE GAZETTE OF INDIA EXTRAORDINARY
offences.
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(a) any area declared to be a disturbed area
under any enactment for the time being in force,
making provision for the suppression of disorder and
restoration and maintenance of public order; or

(b) any area in which there has been, over a
period of more than one month, extensive
disturbance of the public peace,

and it is shown that such person had been at a place in
such area at a time when firearms or
explosiveswereusedatorfromthatplacetoattackorresisttheme
mbersofanyarmed forces or the forces charged with the
maintenance of public order acting in the discharge of
theirduties,itshallbepresumed,unlessthecontraryisshown,th
atsuchpersonhad committed such offence.

(2) The offences referred to in sub-section (/) are the following, namely:—

(a) an offence under section 147, section 148,
section 149 or section 150 of the Bharatiya Nyaya
Sanhita, 2023;

(D) criminal conspiracy or attempt to commit,
or abetment of, an offence under section 149 or
section 150 of the Bharatiya Nyaya Sanhita, 2023.

116. The fact that any person was born during the continuance of a valid marriage
between his mother and any man, or within two hundred and eighty days after its
dissolution, the mother remaining unmarried, shall be conclusive proof that he is the
legitimate child of that man, unless it can be shown that the parties to the marriage had no
access to each other at any time when he could have been begotten.

117. When the question is whether the commission of suicide by a woman had been
abettedbyherhusbandoranyrelativeotherhusbandanditisshownthatshehad committed
suicide within a period of seven years from the date of her marriage and that her
husbandorsuchrelativeofherhusbandhadsubjectedhertocruelty,theCourtmay
presume,havingregardtoalltheothercircumstancesofthecase,thatsuchsuicidehad
been abetted by her husband or by such relative of her husband.

Explanation.—For the purposes of this section,
"cruelty" shall have the same meaning as in section 86 of
the Bharatiya Nyaya Sanhita, 2023.

118.Whenthequestioniswhetherapersonhascommittedthedowrydeathofa
womananditisshownthatsoonbeforeherdeath,suchwomanhadbeensubjectedby such person
to cruelty or harassment for, or in connection with, any demand for dowry, the
Court shall presume that such person had caused the dowry death.

Explanation.—For the purposes of this section,
"dowry death" shall have the same meaning as in section
80 of the Bharatiya Nyaya Sanhita, 2023.

119. (/) The Court may presume the existence of any fact which it thinks likely to
have happened, regard being had to the common course of natural events, human conduct
and public and private business, in their relation to the facts of the particular case.

Hlustrations.
The Court may presume that—

(a) a man who is in possession of stolen goods
soon, after the theft is either the thief or has received
the goods knowing them to be stolen, unless he can
account for hispossession;

(b) an accomplice is unworthy of credit, unless
he is corroborated in material particulars;
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Sec. 1]

(c¢) a bill of exchange, accepted or endorsed,
was accepted or endorsed for good consideration;

(d) a thing or state of things which has been
shown to be in existence within a period shorter than
that within which such things or state of things
usually cease to exist, is still in existence;

(e) judicial and official acts have been regularly performed,;
(f) the common course of business has been followed in particular cases;

(g)evidencewhichcouldbeandisnotproducedwo
uld,ifproduced,be unfavourable to the person who
withholds it;

(h) if a man refuses to answer a question which
he is not compelled to answer by law, the answer, if
given, would be unfavourable to him;

(f/) when a document creating an obligation is
in the hands of the obligor, the
obligationhasbeendischarged.

(2)TheCourtshallalsohaveregardtosuchfactsasthefollo
wing,inconsidering whether such maxims do or do not
apply to the particular case before it:—

(i)as to [llustration (a)—a shop-keeper has in
his bill a marked rupee soon after
itwasstolen,andcannotaccountforitspossessionspecifi
cally,butiscontinually receiving rupees in the course
of his business;

(if)asto Hlustration (b)—
Aapersonofthehighestcharacter,istriedfor causing a
man's death by an act of negligence in arranging
certain machinery. B, a person of equally good
character, who also took part in the arrangement,
describes precisely what was done, and admits and
explains the common carelessness of Aand himself;

(iii)as to Illustration (b)—a crime is committed
by several persons.A, B and C, three of the
criminals, are captured on the spot and kept apart
from each other. Each gives an account of the crime
implicating D, and the accounts corroborate each
other in such a manner as to render previous concert
highly improbable;

(iv) as to lllustration (c)—A, the drawer of a
bill of exchange, was a man  of
business.B,theacceptor,wasayoungandignorantperso
n,completelyunder A's influence;

(v) as to Illustration (d)—it is proved that a
river ran in a certain course five years ago, but it is
known that there have been floods since that time
which might changeitscourse;

(vi) as to [llustration (e)—a judicial act, the
regularity of which is in question, was performed
under exceptional circumstances;

(vii) as to Illustration (f)—the question is,
whether a  letter was received. It s
showntohavebeenposted,buttheusualcourseofthepost
wasinterruptedby disturbances;
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(viii)as to Illustration (g)—a man refuses to
produce a document which would
bearonacontractofsmallimportanceonwhichheissued,
butwhichmightalso injure the feelings and reputation
of his family;

(ix) as to Illustration (h)—a man refuses to
answer a question which he is not compelled by law
to answer, but the answer to it might cause loss to
him in matters unconnected with the matter in
relation to which it is asked;

(x)asto Illustration (iy—
abondisinpossessionoftheobligor,butthe
circumstances of the case are such that he may have
stolen it.

120.In a prosecution for rape under sub-section (2) of section 64 of the Bharatiya
NyayaSanhita, 2023,where sexual intercourse by the accused is proved and the question
is whether it was without the consent of the woman alleged to have been raped and such
womanstatesinherevidencebeforetheCourtthatshedidnotconsent,theCourtshall
presumethatshedidnotconsent.

36

Explanation.—
Inthissection,"sexualintercourse"shallmeananyoftheacts
mentioned in section 63 of the Bharatiya Nyaya Sanhita,
2023.

CHAPTERVIII

EstopPPEL

Estoppel. 121. When one person has, by his declaration, act or
omission, intentionally caused or permitted another person to believe a
thing to be true and to act upon such belief, neither he nor his
representative shall be allowed, in any suit or proceeding between himself
and such person or his representative, to deny the truth of that thing.

Illustration.

A
intentionallyandfalselyleadsBtobelievethatcertainlandbelo
ngsto A,and thereby induces B to buy and pay for it. The
land afterwards becomes the property of A, and A seeks to
set aside the sale on the ground that, at the time of the sale,
he had no title. He must not be allowed to prove his want

of title.
Estoppelof 122. No tenant of immovable property, or person claiming through such tenant,
tenantandof shall, during the continuance of the tenancy or any time thereafter, be permitted to deny
;:f;s;;of that the landlordofsuchtenanthad,atthebeginningofthetenancy,atitletosuchimmovable
possession. property;andnopersonwhocameuponanyimmovablepropertybythelicenceofthe

person in possession thereof shall be permitted to deny that

such person had a title to such possession at the time when

such licence was given.
Estoppelof 123. No acceptor of a bill of exchange shall be permitted to deny that the drawer
acceptorof had authority to draw such bill or to endorse it; nor shall any bailee or licensee be
::lz;fmge, permitted to deny that his bailor or licensor had, at the time when the bailment or licence
bailecor commenced, authority to make such bailment or grant such licence.

licensee. Explanation 1.—The acceptor of a bill of exchange may deny that the bill was really

drawn by the person by whom it purports to have been drawn.

Explanation2.—
Ifabaileedeliversthegoodsbailedtoapersonotherthanthe
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bailor, he may prove that such person had a right to them
as against the bailor.

CHAPTERIX

OFWITNESSES

124.

AllpersonsshallbecompetenttotestifyunlesstheCourtconsidersthatthey
testify. are prevented from understanding the questions put to them, or from
giving rational answers to those questions, by tender years, extreme old
age, disease, whether of body or mind, or any other cause of the same

kind.

Witness
unableto
communicate
verbally.

Explanation.—A person of unsound mind is not
incompetent to testify, unless he is
preventedbyhisunsoundnessofmindfromunderstandingtheq
uestionsputtohimand giving rational answers to them.

125. A witness who is unable to speak may give his evidence in any other manner
in which he can make it intelligible, as by writing or by signs; but such writing must be
written andthesignsmadeinopenCourtandevidencesogivenshallbedeemedtobeoral
evidence:

Provided that if the witness is unable to
communicate verbally, the Court shall take the assistance
of an interpreter or a special educator in recording the
statement, and such statement shall be videographed.
Sec. 1] Competenc

ofhusbanda
wifeas
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Magistrates

126. (/) In all civil proceedings the parties to the suit, and the husband or wife of
any party to the suit, shall be competent witnesses.

Court as such Judge or Magistrate, or as to anything which
came to his knowledge in Court as such Judge or
Magistrate; but he may be examined as to other matters
which occurred in his presence whilst he was so acting.

Illustrations.

(a) A, on his trial before the Court of Session, says
that a deposition was improperly taken by B, the
Magistrate. B cannot be compelled to answer questions as
to this, except upon the special order of a superior Court.

(b) A is accused before the Court of Session of
having given false evidence before B, a Magistrate. B
cannot be asked what A said, except upon the special order
of the superior Court.

(c) A is accused before the Court of Session of
attempting to murder a police officer whilst on his trial
before B, a Sessions Judge. B may be examined as to what
occurred.

128.Nopersonwhoisorhasbeenmarried,shallbecompelledtodiscloseany Communic:
communicationmadetohimduringmarriagebyanypersontowhomheisorhasbeen ~ married; ns during
nor shall he be permitted to disclose any such communication, unless the person marriage.
whomadeit,orhisrepresentativeininterest,consents,exceptin
suitsbetweenmarried persons, or proceedings in which one
married person is prosecuted for any crime committed
against the other.
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129. No one shall be permitted to give any evidence derived from unpublished
official records relating to any affairs of State, except with the permission of the officer at
the head of the department concerned, who shall give or withhold such permission as he
thinks fit.

130. No public officer shall be compelled to disclose communications made to him
in official confidence, when he considers that the public interests would suffer by the
disclosure.

131.NoMagistrateorpoliceofficershallbecompelledtosaywhenhegotany information
as to the commission of any offence, and no revenue officer shall be compelled to say

Explanation.—"revenue officer" means any officer
employed in or about the business of any branch of the
public revenue.

132. (/) No advocate, shall at any time be permitted, unless with his
client's express Professional consent, to disclose any communication made
to him in the course and for the purpose of communications.
hisserviceassuchadvocate,byoronbehalfofhisclient,ortostat
ethecontentsor condition of any document with which he
has become acquainted in the course and for the purpose
of his professional service, or to disclose any advice given
by him to his client in the course and for the purpose of
such service:

Provided that nothing in this section shall protect from disclosure of—
(a) any such communication made in furtherance of any illegal purpose;

(b)anyfactobservedbyanyadvocate,inthecourse
ofhisserviceassuch, showing that any crime or fraud
has been committed since the commencement of his
service.

38

(2) It is immaterial whether the attention of such
advocate referred to in the proviso to sub-section (/), was
or was not directed to such fact by or on behalf of his
client.

Explanation.—The obligation stated in this section
continues after the professional servicehasceased.

Illustrations.

(a) A, a client, says to B, an advocate—"I have
committed forgery, and I wish you to defendme".
Asthedefenceofamanknowntobeguiltyisnotacriminalpurpos
e,this communication is protected from disclosure.

(b) A, a client, says to B, an advocate—"I wish to
obtain possession of property by the use of a forged deed
on which I request you to sue". This communication, being
made in furtherance of a criminal purpose, is not protected
from disclosure.

(c)A, being charged with embezzlement, retains B,
an advocate, to defend him. In the
courseoftheproceedings,Bobservesthatanentryhasbeenmad
ein A'saccountbook, charging A with the sum said to have
been embezzled, which entry was not in the book at
thecommencementothisprofessionalservice. Thisbeingafact
observedbyBinthe course of his service, showing that a
fraud has been committed since the commencement of the
proceedings, it is not protected from disclosure.
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(3)Theprovisionsofthissectionshallapplytointerpreters
,andtheclerksor employees of advocates.

133. If any party to a suit gives evidence therein at his own instance or otherwise,
he shallnotbedeemedtohaveconsentedtherebytosuchdisclosureasismentionedin  section
132; and, if any party to a suit or proceeding calls any such advocate, as a witness, he
shall be deemed to have consented to such disclosure only if he questions such advocate,
on matters which, but for such question, he would not be at liberty to disclose.

134. No one shall be compelled to disclose to the Court any confidential
communication
whichhastakenplacebetweenhimandhislegaladviser,unlessheoffershimselfasa witness, in
which case he may be compelled to disclose any such communications as may appear to
given, but no others.

135.Nowitnesswhoisnotapartytoasuitshallbecompelledtoproducehis title-deeds to
any property, or any document in virtue of which he holds any property as
pledgeeormortgageeoranydocumenttheproductionofwhichmighttendtocriminate him,
unless he has agreed in writing to produce them with the person seeking the production
of such deeds or some person through whom he claims.

136. No one shall be compelled to produce documents in his possession or
electronic records under his control, which any other person would be entitled to refuse to
produce if theywereinhispossessionorcontrol,unlesssuchlast-mentionedpersonconsentsto
their production.
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137. A witness shall not be excused from answering any question as to any matter
relevant to the matter in issue in any suit or in any civil or criminal proceeding, upon the
ground that the answer to such question will criminate, or may tend directly or indirectly
to criminate, such witness, or that it will expose, or tend directly or indirectly to expose,
such witness to a penalty or forfeiture of any kind:

Providedthatnosuchanswer,whichawitnessshallbeco
mpelledtogive,shall subject him to any arrest or
prosecution, or be proved against him in any criminal
proceeding, except a prosecution forgiving false evidence
by such answer.

Sec. 1]

Accomplice

andaconvictionisnotillegalifitproceedsuponthecorroboratedt
estimonyofan accomplice.

139. No particular number of witnesses shall in any case be required for the proof of =~ Numberof
anyfact witnesses.

CHAPTERX
OFEXAMINATIONOFWITNESSES

140. The order in which witnesses are produced and examined shall be regulated by = Orderof
the law and practice for the time being relating to civil and criminal procedure Production
respectively, and, in the absence of any such law, by the discretion of the Court. Zzgminatior
ofwitnesses.

141. (/) When either party proposes to give evidence of any fact, the Judge may Judgetodeci
ask the party proposing to give the evidence in what manner the alleged fact, if proved, asto
would berelevant;andtheJudgeshalladmittheevidenceifhethinksthatthefact,ifproved, would ?,?gﬁiﬁg:
be relevant, and not otherwise. )

(2) If the fact proposed to be proved is one of which
evidence is admissible only upon proof of some other fact,
such last mentioned fact must be proved before evidence is
given of the fact first mentioned, unless the party
undertakes to give proof of such fact, and the Court is
satisfied with such undertaking.

(3) If the relevancy of one alleged fact depends upon
another alleged fact being first proved, the Judge may, in
his discretion, either permit evidence of the first fact to be
given before the second fact is proved, or require evidence
to be given of the second fact before evidence is given of
the first fact.

Hllustrations.

(a) Tt is proposed to prove a statement about a
relevant fact by a person alleged to be dead, which
statement is relevant under section 26. The fact that the
person is dead must be
provedbythepersonproposingtoprovethestatement,beforeev
idenceisgivenofthe statement.

(b) Tt is proposed to prove, by a copy, the contents of
a document said to be lost. The fact that the original is lost
must be proved by the person proposing to produce the
copy, before the copy is produced.

(©) A
isaccusedofreceivingstolenpropertyknowingittohavebeenst
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olen.Itis
proposedtoprovethathedeniedthepossessionoftheproperty. T
herelevancyofthe
denialdependsontheidentityoftheproperty. TheCourtmay,ini
tsdiscretion,either require the property to be identified
before the denial of the possession is proved, or permit the
denial of the possession to be proved before the property is
identified.

(d) It is proposed to prove a fact A which is said to
have been the cause or effect of a fact in issue. There are
several intermediate facts B, C and D which must be
shown to exist before the fact A can be regarded as the
cause or effect of the fact in issue. The Court may either
permitAto be proved before B, C or D is proved, or may
require proof of B, C and D before permitting proof of A.

142. (1) The examination of a witness by the party who calls him shall be called his ~ Examinatio

examination-in-chief. ofwitnesses
(2)Theexaminationofawitnessbytheadversepartyshall
becalledhis cross-examination.
(3) The examination of a witness, subsequent to the
cross-examination, by the party who called him, shall be
called his re-examination.
40
Orderof
examinations. THE GAZETTE OF INDIA EXTRAORDINARY
(2) The examination-in-chief and cross-examination
must relate to relevant facts, but the cross-examination
need not be confined to the facts to which the witness
testified on his examination-in-chief.
(3) The re-examination shall be directed to the
explanation of matters referred to in  cross-
examination;and,ifnewmatteris,bypermissionoftheCourt,in
troducedin re-examination, the adverse party may further
cross-examine upon that matter.
Cross- 144. A person summoned to produce a document does not become a witness by the
e’;amma“o“ mere fact that he produces it, and cannot be cross-examined unless and until he is called
2;1)12?; g as awitness.
p
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Witnessesto 145. Witnesses to character may be cross-examined and re-examined.
character.

Leading 146. (/) Any question suggesting the answer which the person putting it wishes or

questions. expects to receive, is called a leading question.

(2) Leading questions must not, if objected to by the
adverse party, be asked in an examination-in-chief, or in a
re-examination, except with the permission of the Court.

(3) The Court shall permit leading questions as to
matters which are introductory or undisputed, or which
have, in its opinion, been already sufficiently proved.

(4) Leading questions may be asked in cross-examination.

Evidenceasto 147.Anywitnessmaybeasked,whileunderexamination,whetheranycontract, grant or
mattersin other disposition of property, as to which he is giving evidence, was not contained in a
writing. document, and if he says that it was, or if he is about to make any statement as to the

contents of any document, which, in the opinion of the

Court, ought to be produced, the adverse party may object

to such evidence being given until such document is

produced,

oruntilfactshavebeenprovedwhichentitlethepartywhocalled

thewitnesstogive secondary evidence of it.

Explanation.—A witness may give oral evidence of
statements made by other persons about the contents of
documents if such statements are in themselves relevant
facts.

Illustration.

Thequestionis,whether A
assaultedB.Cdeposesthatheheard A saytoD—"B
wrotealetteraccusingmeoftheft,andIwillberevengedonhim".
Thisstatementis relevant, as showing A's motive for the
assault, and evidence may be given of it, though no other
evidence is given about the letter.

Cross- 148. A witnessmaybecross-examinedastopreviousstatementsmadebyhimin writing
examination or reduced into writing, and relevant to matters in question, without such writing being
:ts;?fr;?g;?s shown to him, or being proved; but, if it is intended to contradict him by the writing, his
writing. attention must, before the writing can be proved, be called to those parts of it which are to
Questions be used for the purpose of contradicting him.

lawfulin 149.Whenawitnessiscross-examined,hemay,inadditiontothequestions hereinbefore

€ross” referred to, be asked any questions which tend—

examination.
(a) to test his veracity; or

(b) to discover who he is and what is his position in life; or

(c) to shake his credit, by injuring his
character, although the answer to such questions
might tend directly or indirectly to criminate him, or
might expose or tend directly or indirectly to expose
him to a penalty or forfeiture:

Sec. 1]

Provided that in a prosecution for an offence under
section 64, section 65, section 66, section 67, section 68,
section 69, section 70 or section 71 of the Bharatiya Nyaya
Sanhita, 2023 or for attempt to commit any such offence,
where the question of consent is an issue, it shall not be
permissible to adduce evidence or to put questions in the
cross-examination of the victim as to the general immoral
character, or previous sexual experience, of such victim
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with any person for proving such consent or the quality of
consent.

150. If any such question relates to a matter relevant to the suit or proceeding, the
provisions of section 137 shall apply thereto.

answer.

151. (/) If any such question relates to a matter not relevant to the suit or
proceeding, except in so far as it affects the credit of the witness by injuring his character,
the Court shall decide whether or not the witness shall be compelled to answer it, and
may, if it thinks fit, warn the witness that he is not obliged to answer it.

(2)Inexercisingitsdiscretion,theCourtshallhaveregardtothefollowing considerations,
namely:—

(a) such questions are proper if they are of
such a nature that the truth of the imputation
conveyed by them would seriously affect the opinion
of the Court as to the credibility of the witness on
the matter to which he testifies;

(b) such questions are improper if the
imputation which they convey relates to matters so
remote in time, or of such a character, that the truth
of the imputation would
notaffect,orwouldaffectinaslightdegree,theopinionoft
heCourtastothe credibility of the witness on the
matter to which he testifies;

(c)suchquestionsareimproperifthereisagreatdis
proportionbetweenthe importance of the imputation
made against the witness's character and the
importance of his evidence;

(d) the Court may, if it sees fit, draw, from the
witness's refusal to answer, the inference that the
answer if given would be unfavourable.

152. No such question as is referred to in section 151 ought to be asked, unless the
person asking it has reasonable grounds for thinking that the imputation which it conveys
is well-founded.

Illustrations.

(a)Anadvocateisinstructedbyanotheradvocatethatani
mportantwitnessisa dacoit. This is a reasonable ground for
asking the witness whether he is a dacoit.

(b)An advocate is informed by a person in Court that
an important witness is a dacoit.
Theinformant,onbeingquestionedbytheadvocate,givessatisf
actoryreasonsforhis statement. This is a reasonable ground
for asking the witness whether he is a dacoit.

(c)A witness, of whom nothing whatever is known, is
asked at random whether he is a dacoit. There are here no
reasonable grounds for the question.

(d) A witness, of whom nothing whatever is known,
being questioned as to his mode of life and means of
living, gives unsatisfactory answers. This may be a
reasonable ground for asking him if he is a dacoit.

153. If the Court is of opinion that any such question was asked without reasonable
grounds, it may, if it was asked by any advocate, report the circumstances of the case to
the HighCourtorotherauthoritytowhichsuchadvocateissubjectintheexerciseothis
profession.
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questions.

order to determine whether or not the facts in issue existed.

Questions 155. The Court shall forbid any question which appears to it to be intended to insult

?nterlldedto orannoy,orwhich,thoughproperinitself,appearstotheCourtneedlesslyoffensivein form.

insultor . . . .

annoy. 156. When a witness has been asked and has answered any question which is

Exclusionof relevant totheinquiryonlyinsofarasittendstoshakehiscreditbyinjuringhischaracter,no

evidenceto evidence shall be given to contradict him; but, if he answers falsely, he may afterwards

contradict be charged with giving false evidence.

answersto

questions Exception 1.—If a witness is asked whether he has been previously convicted of

testing any crime and denies it, evidence may be given of his previous conviction.

veracity.

Exception 2.—If a witness is asked any question
tending to impeach his impartiality, and answers it by
denying the facts suggested, he may be contradicted.

Illustrations.

(a) A claim against an underwriter is resisted on the
ground of fraud. The claimant is asked whether, in a
former transaction, he had not made a fraudulent claim. He
denies it. Evidence is offered to show that he did make
such a claim. The evidence is inadmissible.

(b) A witness is asked whether he was not dismissed
from a situation for dishonesty. He denies it. Evidence is
offered to show that he was dismissed for dishonesty. The
evidence is not admissible.

(c)Aaffirms that on a certain day he saw B at
Goa.Ais asked whether he himself was not on that day at
Varanasi. He denies it. Evidence is offered to show
thatAwas on that day at Varanasi. The evidence is
admissible, not as contradicting A on a fact which affects
his credit, but as contradicting the alleged fact that B was
seen on the day in question in Goa. In each of these cases,
the witness might, if his denial was false, be charged with
giving false evidence.

(d)Ais asked whether his family has not had a blood
feud with the family of B against
whomhegivesevidence.Hedeniesit. Hemaybecontradictedon
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thegroundthatthe question tends to impeach his
impartiality.

157. (1) The Court may, in its discretion, permit the person who calls a witness to
put any question to him which might be put in cross-examination by the adverse party.

(2)Nothinginthissectionshalldisentitlethepersonsoper
mittedunder sub-section (/), to rely on any part of the
evidence of such witness.

158. The credit of a witness may be impeached in the following ways by the
adverse party, or, with the consent of the Court, by the party who calls him—

(a) by the evidence of persons who testify that
they, from their knowledge of the witness, believe
him to be unworthy of credit;

(b)byproofthatthewitnesshasbeenbribed,orhasa
cceptedtheofferofa bribe, or has received any other
corrupt inducement to give his evidence;

(c)byproofofformerstatementsinconsistentwitha
nypartothisevidence which is liable to be
contradicted.

Explanation.—
Awitnessdeclaringanotherwitnesstobeunworthyofcreditma
y not,uponhisexamination-in-
chief,givereasonsforhisbelief,buthemaybeaskedhis
reasonsincross-
examination,andtheanswerswhichhegivescannotbecontradi
cted, though, if they are false, he may afterwards be
charged with giving false evidence.

Sec. 1]

Illustrations.

(a) A sues B for the price of goods sold and
delivered to B. C says that he delivered the goods to B.
Evidence is offered to show that, on a previous occasion,
he said that he had not delivered goods to B. The evidence
is admissible.

(b) A is accused of the murder of B. C says that B,
when dying, declared that A had
givenBthewoundofwhichhedied.Evidenceisofferedtoshowt
hat,onaprevious occasion, C said that B, when dying, did
not declare thatAhad given B the wound of which he died.
The evidence is admissible.

159.Whenawitnesswhomitisintendedtocorroborategivesevidenceofany relevant fact,
he may be questioned as to any other circumstances which he observed at or near to the
time or place at which such relevant fact occurred, if the Court is of opinion that
suchcircumstances,ifproved,wouldcorroboratethetestimonyofthewitnessastothe  relevant
fact which he testifies.

Hllustration.

A, an accomplice, gives an account of a robbery in
which he took part. He describes various incidents
unconnected with the robbery which occurred on his way
to and from the place where it was committed.
Independent evidence of these facts may be given in order
to corroborate his evidence as to the robbery itself.
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160. In order to corroborate the testimony of a witness, any former statement made
by suchwitnessrelatingtothesamefact,atoraboutthetimewhenthefacttookplace,or before
any authority legally competent to investigate the fact, may be proved.

161. Whenever any statement, relevant under section 26 or 27, is proved, all
matters may be proved either in order to contradict or to corroborate it, or in order to
impeach or confirm the credit of the person by whom it was made, which might have
been proved if that person had been called as a witness and had denied upon cross-
examination the truth of the mattersuggested.

27.

162. (/) A witness may, while under examination, refresh his
memory by referring to
or so soon afterwards that the Court considers it likely that
the transaction was at that time fresh in his memory:

Providedthatthewitnessmayalsorefertoanysuchwritin
gmadebyanyother person, and read by the witness within
the time aforesaid, if when he read it, he knew it to be
correct.

(2) Whenever a witness may refresh his memory by
reference to any document, he may, with the permission of
the Court, refer to a copy of such document:

ProvidedthattheCourtbesatisfiedthatthereissufficientr
easonforthe non-production of the original:
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Provided further that an expert may refresh his
memory by reference to professional treatises.

163.Awitnessmayalsotestifytofactsmentionedinanysuchdocumentasis mentioned in
section 162, although he has no specific recollection of the facts themselves, if he is sure

that the facts were correctly recorded in the document.

44

Illustration.

Abook-keeper may testifyto facts recorded by himin
books regularlykept in the course of business, if he knows
that the books were correctly kept, although he has
forgotten the particular transactions entered.

164. Any writing referred to under the provisions of the two last preceding sections
shall be produced and shown to the adverse party if he requires it; such party may, if he

pleases, cross-examine the witness thereupon.

165. (I)Awitness summoned to produce a document

shall, if it is in his possession or documents. power, bring it to Court,

notwithstanding any objection which there may be to its production or to
its admissibility:

Giving,as
evidence,of
document
calledforand
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Provided that the validity of any such objection shall be decided on by the Court.

(2) The Court, if it sees fit, may inspect the
document, unless it refers to matters of State, or take other
evidence to enable it to determine on its admissibility.

(3) If for such a purpose it is necessary to cause any
document to be translated, the
Courtmay,ifitthinksfit,directthetranslatortokeepthecontents
secret,unlessthe document is to be given in evidence and,
if the interpreter disobeys such direction, he shall
beheldtohavecommittedanoffenceundersection198oftheBh
aratiyaNyaya Sanhita, 2023:

Provided that no Court shall require any
communication between the Ministers and the President of
India to be produced before it.

166. When a party calls for a document which he has given the other party notice to
produce,andsuchdocumentisproducedandinspectedbythepartycallingforits production, he
is bound to give it as evidence if the party producing it requires him to do so.
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167. When a party refuses to produce a document which he has had notice to
produce, he cannot afterwards use the document as evidence without the consent of the
other party or the order of the Court.

Illustration.

Asues B on an agreement and gives B notice to produce it. At the trial, Acalls for the

document and B refuses to produce it. A gives secondary
evidence of its contents. B seeks to produce the document
itself to contradict the secondary evidence given byA, or in
order to show that the agreement is not stamped. He
cannot do so.

168. The Judge may, in order to discover or obtain proof of relevant facts, ask any
question he considers necessary, in any form, at any time, of any witness, or of the parties
aboutanyfact;andmayordertheproductionofanydocumentorthing;andneitherthe parties nor
their representatives shall be entitled to make any objection to any such question or order,
nor, without the leave of the Court, to cross-examine any witness upon any answer
given in reply to any such question:

Provided that the judgment must be based upon facts
declared by this Adhiniyam to be relevant, and duly
proved:

Provided further that this section shall not authorise
any Judge to compel any witness to answer any question,
or to produce any document which such witness would be
entitled to refuse to answer or produce under sections 127
to 136, both inclusive, if the question were asked or the
document were called for by the adverse party; nor shall
the Judge ask any question which it would be improper for
any other person to ask wunder section 151 or
152;norshallhedispensewithprimaryevidenceofanydocume
nt,exceptinthecases hereinbefore excepted.

Sec. 1]

CHAPTERXI
OFIMPROPER ADMISSIONANDREJECTIONOFEVIDENCE

169. The improper admission or rejection of evidence shall not be ground of itself Nonewtrial
for a new trial or reversal of any decision in any case, if it shall appear to the Court before ~forimproper
which such objection is raised that, independently of the evidence objected to and f;r:;tszgz?’
admitted, there was sufficientevidencetojustify the decision, or that, if the rejected evidence.

evidence hadbeen received, it ought not to have varied the decision.

CHAPTERXII
REPEALANDSAVINGS
170. (/) The Indian Evidence Act, 1872 is hereby repealed. Repealand

. . o . . . savings.
(2)Notwithstandingsuchrepeal,if,immediatelybeforethedateonwhichthis

Adhiniyam comes into force, there is any application, trial, inquiry,

investigation, proceeding or appeal pending, then, such application, trial,
inquiry, investigation, proceeding or appeal 10f1872.
shallbedealtwithundertheprovisionsofthelndianEvidenceAct,1872,asinforc
e immediately before such commencement, as if thisAdhiniyam had not
come into force.
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THESCHEDULE
[See section 63(4)(c)]
CERTIFICATE

PART A
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(To be filled by the Party)

I, (Name), Son/daughter/spouse
of residing/employed  at
do hereby solemnly

affirm and sincerely state and submit as follows:—

I have produced electronic record/output of the digital
record taken from the following device/digital record
source (tick mark):—

Computer / Storage Media . DVR [ Mobile [ Flash Drive .

CD/DVD O Server Cloud O Other O
Other:
Make&Model: Color:

Serial Number:

IMEI/UIN/UID/MAC/Cloud ID

(as applicable)

and any other relevant information, if any, about the
device/digital record __ (specify).

The digital device or the digital record source was under
the lawful control for regularly
creating,storingorprocessinginformationforthepurposesofc
arryingoutregular activities and during this period, the
computer or the communication device was working
properlyandtherelevantinformationwasregularlyfedintothec
omputerduringthe ordinary course of business.If the
computer/digital device at any point of time was not
workingproperlyoroutofoperation,thenithasnotaffectedthee
lectronic/digital record or its accuracy. The digital device
or the source of the digital record is:—

Owned [ Maintained [ Managed L Operated L
by me (select as applicable).

I state that the HASH value/s of the electronic/digital
record/s is , obtained through the

following algorithm:—

E SHAL:
SHA256:
MD5:
Other (Legallyacceptablestandard)

(Hash report to be enclosed with the certificate)

(Name and signature)

Date (DD/MM/YYYY):

Time (IST): _ hours (In 24 hours format)

Place:

Sec. 1] THE GAZETTE OF INDIA EXTRAORDINARY
PART B

(To be filled bythe Expert)
I, (Name),Son/daughter/spouseof

residing/employedat dohere
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bysolemnlyaffirmand sincerely state and submit as
follows:—

The produced electronic record/output of the digital record
are obtained from the following device/digital record
source (tick mark):—

Computer / Storage Media DVR Mobile Flash Drive

CD/DVD Server Cloud Other
Other:
Make & Model: Color:

Serial Number:

IMEI/UIN/UID/MAC/Cloud ID

(as applicable)

and any other relevant information, if any, about the
device/digital record (specify).

I state that the HASH value/s of the electronic/digital
record/s is , obtained through the
following algorithm:—

SHAL:
SHA256:
MDS5:

Other (Legally acceptable standard)

(Hash report to be enclosed with the certificate)

(Name, designation and signature)

Date(DD/MM/YYYY):
Time (IST): hours (In 24 hours format)
Place:

IWAKARSINGH,
Joint Secretary & Legislative
Counsel to the Govt. ofIndia.
UPLOADEDBYTHEMANAGER,GOVERNMENTOFINDIAPRESS, MINTOROAD,NEWDELHI-110002
ANDPUBLISHEDBYTHECONTROLLEROF PUBLICATIONS,DELHI-110054.

Kshitiz
MGIPMRND—533GI(S3)—25-12-2023. Mohan
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